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 HOME BUILDERS ASSOCIATION OF  CLINT ROLCK
CENTRAL ARIZONA o

v

" CITY OF MESA (001) | DAVID I OUIMEITE

CARRIE AN SITREN }”
GARY L BIRNBAUM
REMAND NESK: LCAJ:‘t”

OR .a.i; ARGUMENT

10:02 am, This is the tlme 3¢t 1m Drai Argoment on Phumm’s Motmn for *@ummary

. Judgment and Defendant’s CrosssMotion for Summary Judgment. Maiatiffs are ‘repesenied by.

. counsel, Clint Bolick and Carrie ‘Ann Siven, Defendants are mpn,sanu;zcl by uoumel i)avxd 5
- Quimette and Gary L. mebaum ; S

-audio and/or videntape. .. . : : ,‘,

- Argument is heard on Plamtm s Motion for Summary anig*musl ancL_ }Lfend
Motion for Summary Judgmem' ;

I'T IS ORDERED faking tlmm mat: ore uncier advigement.

10:52 a.m. Hearing concl:;xxdes.
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. JUDGE DOUGLAS L. RAYES - | T. Tankersfey .
‘ : : ] iitax;ﬁuiy.;.._ N

 4OME BUILDERS ASSOCIATION OF | CLINTBOIICK
CENTRAL ARIZONA ' : E

V.
~ CITY OF MESA (001) ; | DAVID FOUIMIFTTE
| REMAND DESK-LCA-CEC,

RULING MINUTE ENTRY |
: |
4 . ) ; '

y This matter was taken under advi sément following the ol argument of Juie 12, 2009 on *
" Plaintiff’s Motion for Summary Judgment and Defendant’s (?-ruaslfhfbtién' for Summary
Judgment, The Court has considured Plaintiff’s Motion foc Surhimary ?Jud}yﬁéht, Plaintiff’s

Sutement of Facts in Supporti of Motion for Summary Judjent, Defhndant’s Response to

Plaintif"s Motion for Swmmary Judgment and Defendapt’s Cross-botibn. for Summary

- Judgment, Defendant’s Controverfing Gigtement of Facts and Sbpafard Statenent of Facts,

© Plaintif’s Combined Response! to Defendant’s Motion for Suti lary Jullgmient and Reply fo

" Defendant’s Responise to Plaintifi's Motion for Summary lud;;yunit; Defendani’s Reply in

.. Support of Motion for Summary Juilgment and the arguments of conpel. A T
_ _ , ‘ A

1. Jurisdigiion i}

g b
En -

g Plaintiff brought this Special Action challenging thé ‘.".Tl‘ltul‘f&:i ?ih;iﬁct i—'*‘esqil;itiu#ﬂ Fee
v - imposed by the City of Mesa in:lune 20017 as part of the deva‘lmpn-;ehi fmpaict fees fa'ss;eﬁsed upon’
. new development. _ o : A R
‘ ‘ ‘ ‘ RO A A
L This Coutt has jurisdiction over special actions puecant ltor the ‘Arizood Cloruititution
. Atticle VI, Section 18 and Rule 4(h), Arizona Rules of Procedure Tot 3pecial Atiohs. '
. . . ] . . ! S :_745 tia- :

S . - b
" Douket Code 019 ' . Form L0OO o
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The exercise and aceeptahee of special action jurisdiction 18 lhi;_z,hiy- ﬁis&mtrbwsfyg Rlake
-y, Schwartz, 202 Ariz. 120, 42 P.3d 6 (App. 2002); Flapg v. Coloy, 202 ﬁm 56, 4}.(} k .351 1249
(App. 2002) and therefore, the donision o accept jurisdiction fenwm} SRS & 'ﬂrangfy of
" determinants State v, Jones ex el. County, of Maricops, 198 Avlz, 1;3, 6 Pd_;”d 323 ”{A‘;_ap. ﬁ.OQO}.
Acceptance of special action jurisdiction iy approptiate where a0 1168 is ol q?iu*@eﬁ 1fnpm'¢ms1qn
. tegarding a purely Jegal question, is of sutewide importance, and is likely t arise again, in this
. matter, special action jurisdiction will be exercised fo resolve g pnrely ieg:ii;glgf:s'f;an of whet};er
' Defendant, City of Mess, imposed ccovelopment fees outside the a}n:ﬁbnt\{ granted 1o

municipatities by ARS §9-463 0:‘«5 |
9. Factus! and Procedur) Backyround o _
. B i g ]

- In May 2007 economic consultant Duncan Associates prepated an [mpact !%w. Study for
" the City of Mesa. That study (“Impact Fee Study™) analyzed the dost of|the oultural facilities
provided by the City of Mesa. The Impait Fee Study explaincd hdt the ¢‘uitural Pacilities Fee
represents a projection of the pro-rate per-unit share of the o vitt of Mn{"istﬁitciii{:{n. of new or
expanded cultyial facilities which will be needed in order to muihtaih the cjkrr(mt loye! of service
~ fucilities provided by the City of Mcsa, The Impact Fee Study duterraine i‘ihg"‘h;i:;ﬂt)rica! cost of
* construction of existing facilities and divided that by the existing faunbe L of ‘dwelling units in
Mesa in 2006, determining that the per unit cost to provide the cu rrent evdl of servics would be
$221 per single-family residence. Tha Impact Fee Study then! projected that the cost of
construction of additional or expandud facilities, which will be neaded to nihirﬁai&ﬁﬁ comparable
level of service for the new development population will be approviely ?{)@3 ﬁ'amc*’; e §221.

. In Jung 2007 the Mesa City Couneil passed Ordinance N, 4}7{136 heﬂdﬁm’; pééécxféﬂng"
. development impact fee ordinances, The result of No, 4706 wan to ihereasd the aggregate impact
| fee from $5,233 to $8.321 bul decreae the Cultural Facilities Yee frofh 58237;’ to 3218 per '
. residence. ? o A T T

B A
: Plaintiff brings this Special Action challenging the Cultural Hacilitids Fee provided in No.
4706 as violating ARS §9-463.05. Plaiaiiff contends that culuwal facilities dte nbt “necessary
. public services to a development...” end that the Cultural Fucilivies Fee does not provide
* “benefit” to g particular development. A A S

| . 10

! L "
Lt .

. . '

) ! H

i

i

3. Ruling
A. Mesa’s Authority to Enact Cultured Facilities Fees

. s . . : DR S S o
" Plaintiff argues that the portion of Ordinance No. 4706 that imiposes & fde for cultvral
facilities is inapproprisic because it conflicts with ARS §9~d<}:‘~.0‘f>’m)" which ellows a tity to
' [ I : -
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e development fees for “ngcessary public services o & <Lmvelppni'ur§;,‘. 1
':ltrlzﬁozlthoughﬂzuhﬁml facilities are “desirable, veluable, worthwldle, iny c_t_rt;l:m"‘ %hﬁesy are not -
‘wpepessary”. Plaintiff argues that once the Couort determines !lmft. cul_n.x 'gi f}aca!,iztms_ are riot
“.necessary the usuil deference 1o the CHy’s decision i inappm?ufmmﬁc?}ngt Hime Builder
- Association of Central Arizona v City of Apache Junction, 168 Aid, 493w 11 ,P_.B&ii 1032 {App-
' 2000). That case, however, ia distinguishable from the circumstindes of é_?gi;a case, In ;‘:fgaqhe
" Junetion the City enacted an ordipance to tise funds nssociated with new s idol cotistruetion. It

. was conceded that the legal responsibitity for financing Arizang's public sthopls rests with the
. legislature and school distriets, nat with municipalities, Becalie chies ]iavé uy authosity of

. regponsibility for public school inatters, the Court held that funding of p;;%-n@i_c gehools was not a

. “peccssary public service” provided by m unicipalities.

Here, uniike the City in'Apache Junction, Defenclant s hnposing a fee for o service it

. does provide. ARS §9-463.05 does not specify which public services age "hscossary”, loaving
- that decision to the City’s elected represe ntatives. The question tor the Colirt is nof whether the

" Coutt agrees with the decision of the elosted City Council thal caliural __f'eii&iligimg fre necessary
 put whether the imposition of such & fee is arbitrary or lacks a paiticnal lf%lsiﬁnix. ito legitimate
municipal interest. : - e G

, j e

The Mesa City Council made ‘egislative findings, after %11;&3:, #ﬁp@n kiﬁgbz’:x.tgs'ic;ﬁ End_

" proceedings, that museums and cuttural facilities provide peceSary” pu iﬁﬂl"sm@iﬂﬁﬁ- Those:
' findings are presumed valid. Plaintiif has not demonstraicd! that *the C:ifty Council’s
deierminations were arbitrary. Plaintiff conceded at page 4 of ite M ﬁah‘ii{fi Stmniary Judgroent
that it “is not questioning the wisdom of its [the City’s] decision.. " o -
i of & Colbgral

: TR TS

The Coutt finds that Plaintifl has failed to show that Detendant s inposttion « :
_ impg;t Facilities Fee is atbitrary of thut it lacks a rational refation fologl 'mléiiw municipal
= inte - ‘ - ; N S I .:~ ' . i e

1.

B. Providing Public Seryices to ¢ Development T

ARS §9-463.05 requires that an. jthpact foe regult in a hémcﬁt Lé.iq& e i

_needs to be factuatly related to the need for public sorvions created By the development and must o
biear a reasonabic relationghip to the pub ic burden created by the dgvelop vent, ome Bullders
Assoviation of Central izona v. City of Scottsdale, 187 Ariz. 479, 930 Pad 992

(1997)(“Scottsdale 11”). O g L

E

. Here Defendant’s need, for expanded cultural facilities i%a cma!jid by the expanding
' population brought on by new developrent. The idea that theve mﬂimt .2 é difect henehit resting -
| | R A
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- cm concrete plans showing the locution type and character of xmupmwm
rejeemd by the Court In ﬁg._gm_c}gls‘a 1. P .*

- “The Impact Fee Stdy calonated € the projecied per-und, (ot m P ri:»vfde é.ddltlonaf or
expanded fanilities needed to mgintain a comparable jevel of servicgs for thé new ﬂaveiopmem

\ population. The nature and extcm ol the impact fee was calculausl }r the ¢ ﬁiy Cm&m% ta heat &
i+" rpasonable relationship to that pnrtum of the public burden cruat: d by the dwelupme:nt The
City Council’s decision, based on the Tmpact Fee Study, was su;mnrted by mbstanﬁia] evidencc, _

was not arbmeary, caprictous ot gh abuge of discretion.

BRCAPS

1T 18 ORDERED acccpt:hg ‘n;wacml Action Jumdmtmn.

T 18 FURTHER QRBEEEFD denying Plaintifl’s r&qm,med !th
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