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In this case of first impression in lllinois, plaintiffs, Northern Illinois Home Builders Association, Inc., et
al., challenge the constitutionality of two State enabling statutes and three Du Page County ordinances
adopted pursuant thereto which impose transporta-tion impact fees on new development. Plaintiffsfiled a
complaint for mandamus in the circuit court of Du Page County which in effect sought a declaratory
judgment that the legislation and ordinances are unconstitutional. Following a bench trial, the circuit court
denied plaintiffs complaint and they appealed. The appellate court, while holding that both enabling acts
are constitutional, found a provision of one ordinance to be violative of due process but severable from the
remainder of the ordinance (251 I1I. App. 3d 494). We granted plaintiffs petition for leave to appeal (145
1. 2d R. 315).

In this court, plaintiffs contend that the enabling legislation and/or Du Page County ordinances are
unconstitutional because they: (1) violate the takings clauses of the United States and Illinois
Constitutions; (2) constitute special legisation; (3) impose taxes on real property in violation of the
Illinois Constitution; (4) violate the uniformity clause of the lllinois Constitution; and (5) violate the right
to travel. Plaintiffs also argue that the appellate court erred in holding that the Du Page County ordinances
comply with the requirements of the second enabling act, that the unconstitutional forfeiture provision of
the current ordinance is severable from the rest of the ordinance and that the appeal s provisions do not
violate procedural due process. Finally, plaintiff Joe Keim Builders, Inc., contendsit is entitled to arefund
for certain impact fees previously paid.
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The first transportation impact fee enabling statute passed by the Illinois legislature was former section
5¢608(a) of the Illinois Highway Code, which became effective January 1, 1988. That act provided:

"The county board of any county of over 400,000 population but less than 1,000,000
population may establish transportation impact districts and may collect transportation impact
fees from persons constructing new developmentsin those districts, if such develop-ments
require direct or indirect access to the county highway system or State highway system. The
fees shall be in addition to any amounts otherwise required to be paid by the developer and
shall be collected at the time a building permit isissued or at such other time that the county
board directs. The county board shall establish by ordinance or rule the amount of such fees,
which shall be based on the amount of estimated traffic generated by various land uses and
the amount of improvements needed to maintain a reasonable level of service on the existing
and proposed highway systems in light of expected traffic growth.” (I1l. Rev. Stat. 1987, ch.
121, par. 5°608(a), repealed by Pub. Act 86+97, § 2, eff. July 26, 1989.)

Under the first enabling act, all fees collected were to be retained in a special fund established for each
district and used in the same manner as motor fuel tax monies, except that all expenditures were to be
made for improvements within or immediately adjacent to the district from which the monies were
collected. Ill. Rev. Stat. 1987, ch. 121, par. 5608(b), repealed by Pub. Act 8697, § 2, eff. July 26, 1989.

Pursuant to the first enabling act, Du Page County passed ordinance ODT-016-88 on or about November
22, 1988. The stated purpose of this ordinance was "to ensure that new development * * * pays afair share
of the costs of transporta-tion improvements needed to serve new development.” (Du Page County
Ordinance ODT-016-88, 8§ 2(3).) The ordinance divided the county into 11 districts, and set forth a
formulafor the calculation of feesto be paid, taking into consideration the cost of road construction and
providing credits for taxes and devel oper-financed improvements. The ordinance contained fee tables for
residential, commercial and other types of land use in each district. On June 27, 1989, Du Page County
passed an amended ordinance, ODT+021+89, which made certain textual changes and corrected
computational errors made in the first ordinance, providing a new set of impact fee tables. The third Du
Page County ordinance, ODT-021A-89, passed on July 25, 1989, changed the fee tables to reflect
increases in the gas tax.

On July 26, 1989, the legislature repeal ed the first enabling act and passed the Road I|mprovement
Impact Fee Law (605 ILCS 5/5¢901 et seq. (West 1992)), which provided a comprehensive scheme for the
enactment of impact fee ordinances in counties with a population of over 400,000 and all home rule
municipalities. This second enabling act included the requirement that "an impact fee payable by a
developer shall not exceed a proportionate share of costs incurred by a unit of local government which are
specifically and uniquely attributable to the new development paying the fee* * *." (605 ILCS 5/5¢904
(West 1992).) Du Page County subsequently passed ODT+021B+89, effective January 1, 1990, which
amended the fee schedules to reflect changes in the motor fuel and property tax credits. The county's
current impact fee ordinance, ODT+021C+89, became effective July 25, 1990. This ordinance provided
new fee tables which reflected the elimination of charges to developers for their impact on State roads.
This change resulted in three "zero impact fee districts* where no impact fees are due because there are
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fewer miles of county road in those districts and the credits exceed the fees that would be owed.

We first examine plaintiffs claim that the enabling acts and ordinances violate the takings clauses of the
fifth amendment of the United States Constitution and section 2 of article | of the Illinois Constitution of
1970 (I1l. Const. 1970, art. I, 8 2). "One of the principal purposes of the Takings Clauseis 'to bar
Government from forcing some people alone to bear public burdens which, in all fairness and justice,
should be borne by the public asawhole.™ (Dolan v. City of Tigard (1994), 512U.S. , ,129L.Ed. 2d
304, 31516, 114 S. Ct. 2309, 2316, quoting Armstrong v. United States (1960), 364 U.S. 40, 49, 4 L. Ed.
2d 1554, 1561, 80 S. Ct. 1563, 1569.) However, aland use regulation does not effect ataking if it
substantially advances legitimate State interests and does not deny an owner economically viable use of
hisland. (Dolan, 512 U.S.at , 129 L. Ed. 2d at 316, 114 S. Ct. at 2316; Aginsv. Tiburon (1980), 447 U.
S. 255, 260, 65 L. Ed. 2d 106, 112, 100 S. Ct. 2138, 2141.) [**7] In Nollanv. California Coastal
Comm'n (1987), 483 U.S. 825, 97 L. Ed. 2d 677, 107 S. Ct. 3141, and recently in Dolan, the United States
Supreme Court discussed the standards for determining what constitutes a "legitimate state interest” and
the type of connection which would satisfy the requirement that the regulation "substantially advance" the
State interest.

"In evaluating petitioner's [taking] claim we must first determine whether the 'essential nexus' exists
between the 'legitimate state interest' and the permit condition exacted by the city. Nollan, 483 U.S,, at
837. If we find that a nexus exists, we must then decide the required degree of connection between the
exactions and the projected impact of the proposed development.” Dolan, 512 U.S.at ,129 L. Ed. 2d at
317, 114 S. Ct. at 2317.

In the instant case, it is clear that the need to minimize or reduce traffic congestion is a legitimate State
interest (Dolan, 512 U.S.at ,129 L. Ed. 2d at 318, 114 S. Ct. at 2317+18; see also Devon Bank v.
Department of Transporta-tion (1981), 95 I1l. App. 3d 690, 697, 51 I1l. Dec. 191, 420 N.E.2d 605 [**§]
(State has interest in promoting safety and efficient road use)), and it is equally clear that a nexus exists
between preventing further traffic congestion and providing for road improvements to ease that
congestion. However, the second part of the analysis, whether the degree of the exactions demanded bears
the required relationship to the projected impact of the new development, is not as easily determined. As
the Supreme Court noted in Dolan:

"In some States, very general-ized statements as to the nec-essary connection be-tween the
required dedication and the proposed development seem to suffice. See, e.g., Billings
Properties, Inc. v. Y ellowstone County, 144 Mont. 25, 394 P.2d 182 (1964); Jenad, Inc. v.
Sca-rsdale, 18 N.Y.2d 78, 218 N.E-.2d 673, 271 N.Y .S.2d 955 (19-66). * * *

Other state courts require a very exacting correspon-dence, described as the 'specific and uniquely att-
ributable' test. The Supreme Court of Illinoisfirst devel-oped thistest in Pioneer Trust & Savings Bank v.
Mount Pros-pect, 22 Ill. 2d 375, 380, 176 N.E.2d 799, 802 (1961). [**9] Under this standard, if the local
government cannot demon-strate that its exaction is directly proportional to the specifically created need,
the exaction becomes 'a veiled ex-ercise of the power of eminent domain and a confiscation of private
property behind the defense of policeregulations.’ Id., at 381, 176 N.E.2d, at 802." Dolan, 512 U.S. a ,
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129 L. Ed. 2d at 319, 114 S. Ct. at 2318-19.

The ap-pellate court correctly found, and the parties agree, that Pioneer Trust sets forth the standard
applicable in this case. Thus, "in order for the impact fees to pass constitu-tional muster the need for road
improvement impact fees must be 'specifically and uniquely att-ributable' to the new develop-ment paying
thefee." (251 I1I. App. 3d at 501, quoting Pioneer Trust & Savings Bank v. Village of Mount Prospect
(1961), 22 11l. 2d 375, 380, 176 N.E.2d 799.) However, our examination reveals that only the second of
the two enabling acts complies with the stringent requirements of Illinois Pioneer Trust test. As previously
noted, the second enabling act mandates that the road improve-ments for which impact fees are imposed
must be "specifically and uniquely attributable to the traffic demands generated by the new development
paying the fee." (605 ILCS 5/5°906(a)-(1) (West 1992).) The second enabling act further provides, inits
definitional sec-tion:

"'Specifically- and uniquely attributable’ means that a new devel op-ment creates the need, or
an identifiable portion of the need, for additional capacity to be provided by aroad
improvement. Each new development paying impact fees used to fund a road improvement
must receive a direct and material benefit from the road improvement con-structed with the
impact fees paid. The need for road improve-ments funded by impact fees shall be based
upon generally accepted traffic engineering practices as assignabl e to the new devel opment
paying the fees." (605 ILCS 5/5¢903 (West 1992).)

We believe that this language comports with the dictates of Pioneer Trust, wherein this court indicated that
an exaction which required a developer to provide for improvements "‘which are required by [his]
activity," would be permissible, but one which required him to provide for improvements made necessary
by "'the total activity of the communi-ty," would be forbidden. Pioneer Trust, 22 I1l. 2d at 380, quoting
Rosen v. Village of Downers Grove (1960), 19 I1l. 2d 448, 453, 167 N.E.2d 230.

On the other hand, it appears clear that the first enabling act was not written with the specifically and
uniquely attribut-able test in mind, where no such language is contained anywhere in its threesparagraph
text. Indeed, the first act directs that the fees paid by new devel opments be used to fund all road
improvements "needed to maintain areasonable level of service," with the single proviso that "all
expenditures must be made for improvements within, or in areas immediately adjacent to, the
transportation impact district from which the expended monies were collected.” (I1l. Rev. Stat. 1987, ch.
121, pars. 5+608(a), (b).) We agree with the appellate court that, in order for Du Page County to comply
with the "specifically and uniquely attributable” test, "it can only impose impact fees for the road
improvements made necessary by the additional traffic generated by new development * * * [and] the new
development [**12] paying the impact fee must receive a direct and material benefit from the
improvement financed by the impact fee." (Emphasisin original.) (251 Ill. App. 3d at 502.) However, it is
only Du Page County's current impact fee scheme, developed in accordance with the second enabling act,
which complies with both of these requirements.

There is nothing in the first enabling act, or the ordinances based upon it, which restricts the expendi-
ture of funds collected thereunder to deficiencies created by the new development providing those funds.
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Additionally, the fact that funds could be used for areas outside the transportation impact district prevents
the new development from receiving the direct and material benefit of the road improvements financed by
its fees. Although we agree with the appellate court that there is no requirement that the improvements
financed by impact fees must be used exclusively or overwhelmingly by the development paying the fee
(251 I11. App. 3d at 503), the funds collected from new development in a particular district must be used to

finance improvementsin that same district. ! We are satisfied that acarefully drawn district system, such
as that adopted by Du Page County, can successfully limit a geographic area so that fee payersreceive a
direct and material benefit.

In sum, we hold that the first enabling act is constitutionally flawed because of its failure to meet the
"specifically and uniquely attributable” test set forth in Pioneer Trust. Consequently, the Du Page County
ordinances passed pursuant to the first enabling act are invalid and the monies collected thereunder should
be [*36] returned. (See Millsv. Peoples Gas Light & Coke Co. (1927), 327 1ll. 508, 535, 158 N.E. 814
(an uncon-stitutional act confers no rights, affords no protection, imposes no duties, and is, in lega
contem-plation, as inoperative as though it had never been passed).) However, we believe the second
enabling act has rectified the constitutional deficiencies of the first act. Therefore, fees imposed on new
development under an ordinance which conforms to the requirements of the second enabling act are not a
confiscation of private property in violation of the takings clauses of our State and Federal Constitu-tions,
but are instead a "reasonable regulation under the police power." Pioneer Trust, 22 Ill. 2d at 380.

We next address plaintif-fs' related contention that the current Du Page County ordinance, ODT+021C89,

does not comply with the second enabling act 2 Plaintiffs claim that the second enabli ng act requires that
individual impact fee calculations be made with respect to each proposed devel opment within a county,
and that the Du Page County ordinance does not comply because it predetermines areawide fees without
considering the particular characteristics of a specific development. However, the second enabling act
states that the "need for road improvements funded by impact fees shall be based upon generally accepted
traffic engineering practices as assignable to the new development paying the fees." (Emphasis added.)
(605 ILCS 5/5903 (West 1992).) Our review shows that testimony presented at trial established that the
fee calculation method used by Du Page County complies with generally accepted traffic engineering
practices and that a majority of impact fee ordinances nationwide use averages to predetermine impact
fees.

Plaintiffs’ correctly note that under section 5¢906(b) of the second enabling act, the unit of local
government imposing the impact fee shall consider eight factors in determining the proportionate share of
the cost of road improvements to be paid by the devel op-er, including “the extent to which the new
development should be credited for providing road improvements." (605 ILCS 5/5¢906(b)(5) (West
1992).) However, this requirement is met by the current Du Page County ordinance, which provides
mechanisms by which a develop-er may obtain credits against his fees for hisindividu-al contributions to
the cost of road improve-ments. (See Du Page County Ordinance ODT+021C-89, § 9(1) ("the Fee Payer
may enter into a Fair Share Fee Agreement with the County providing for * * * reduction of the fee
through transportation systems management strategies, recapture payments for construction credits, credit
and security arrangements and other matters relating to the fee"); see also 8 13(1) ("any person who
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initiates development may apply for an improvement credit against the fair share impact fee imposed by
this Ordinance for any contribution, payment, recapture, construction, or dedication of land accepted and
received by Du Page County for system improvements in accordance with the provisions of this
Section").) Thus, Du Page County's use of afee formula coupled with credits against the fee for individual
developers complies with the require-ments of the second enabling act.

We next address plaintiffs argument that the second enabling act violates the constitutional prohibition
against special legidation. Article IV, section 13, of the Illinois Constitution of 1970 provides: "The
General Assembly shall pass no special or local law when ageneral law is or can be made applicable.
Whether ageneral [*38] law isor can be made applicable shall be a matter for judicia
determination.” (l11. Const. 1970, art. 1V, 8 13.) The special legidlation provision was designed to prevent
arbitrary legidative classifica-tions. Cutinello v. Whitley (1994), 161 I11. 2d 409, 417, 204 I1l. Dec. 136,
641 N.E.2d 360; In re Belmont Fire Protection District (1986), 111 Ill. 2d 373, 379, 95 Ill. Dec. 521, 489
N.E.2d 1385.

In Cutinello, this court recently considered a special legislation challenge to the County Motor Fuel Tax
Law (Ill. Rev. Stat. 1991, ch. 34, par. 5°1035.1), which allows the counties of Du Page, Kane, and
McHenry to impose gasoline taxes to fund improve-ments in highways and waterways. Here, asin
Cutinello, where the statute challenged as special legidation [**18] does not affect a fundamental right
or involve a suspect or quasiesuspect classification, the appropri-ate standard of review isthe rational basis
test. (Cutinello, 161 I1l. 2d at 417.) Under this standard, the court must determine whether the
classification at issue has areasonable basis, i.e., whether it is based upon arationa difference in the
persons or objects classified, and whether the classification is rationally related to alegitimate State
interest. (Cutinello, 161 I1l. 2d at 417; In re Belmont Fire Protection District, 111 IlI. 2d at 380.)

"When evaluating a classifica-tion, areviewing court considers the broad discretion of the legislature to
create statutory classifications for the general welfare. [(Bilyk v. Chicago Transit Authority (1988), 125
I11. 2d 230, 236, 125 IlI. Dec. 822, 531 N.E.2d 1.)] Thus, classifications made by the legislature are
presumed valid, and any reasonable doubts must be resolved in favor of upholding them. (Bilyk, 125 IlI.
2d at 235.) Further, a statute will be upheld 'if any set of facts can be reasonably conceived which justify
distinguishing the class to which the law applies from the class to which the statute is inappli-
cable." (Bilyk, 125 I1l. 2d at 236.) Our review in thisregard is therefore deferential, and plaintiffs have the
burden of establishing the unreasonableness of the legislative action. [DeLunav. St. Elizabeth's Hospital
(1992), 147 11l. 2d 57, 67, 167 1ll. Dec. 1009, 588 N.E.2d 1139.]" Cutinello, 161 Ill. 2d at 417+18.

[*39] The second enabling act alows all home rule municipalities, as well as counties with populations
over 400,000, to implement impact fees. Although population or territorial differences constitute a
reasonable basis for addressing transportation and traffic problems (Cutinello, 161 1ll. 2d at 419), plaintiffs
argue that the second enabling act [**20] isinvalid because the need to alleviate congestion due to
expansion also exists in more and less populated units of local government. In particular, plaintiffs argue
that it isillogical that atown with a population less than 100, the home rule Village of Muddy, in Saline
County, is given the power to impose transportation impact fees while counties the size of Will and Kane,
with populations in excess of 300,000, are excluded. However, plaintiffs argument mixes apples with
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oranges. It is clear that two separate bases exist for the classifications made by the second enabling act.
The true question is whether each class meets the rational basis test.

First, we agree with the appellate court that because evidence of record shows that counties with
populations greater than 400,000 suffer significantly worse traffic congestion than counties with fewer
than 400,000 persons, there is arational difference of condition upon which the population classification
rests. (See 251 I1l. App. 3d at 508 (counties with more than 400,000 people had the highest numbers of
persons per mile of road, the most road miles per square mile, the highest average daily vehicle miles
[**21] per road mile, the highest average daily vehicle miles per square mile, and the highest popula-tion
density per square mile).) It istrue that expert testimony at trial also revealed that other large counties
suffer problems of urbanization in places and that there are benefits to giving all counties the power to
implement impact fees. However, while transportation problems may exist to alesser degree in other parts
of the State, "'the legidlature is not bound to pass one law meeting every exigency, but may consider
degrees of evil." (Cutinello, 161 11l. 2d at 422, quoting People ex rel. County of Du Page v. Smith (1961),
21 1ll. 2d 572, 579, 173 N.E.2d 485.) Thus, we believe the legisla-ture could rationally conclude that a
greater need for impact fees existed in counties with populations over 400,000.

Second, the legidlature's inclusion of home rule units in the current statute is not, as plaintiffs suggest, an
arbitrary statutory declaration in order that the class may be the recipient of special and exclusive
legidlative favors. Indeed, home rule units had the power under section 6 of article VII of the Illinois
Constitution (I1I. Const. 1970, art. VI, § 6) to implement impact fees prior to the passage of the second
enabling act. Rather, instead of creating specia powers for home rule units which they did not already
possess, the second enabling act curtailed that power by setting forth "minimum standards and proce-
dures’ for the imposition of impact fees, "so that the burden of paying for road improvements can be
alocated in afair and equitable manner." (605 ILCS 5/5¢902 (West 1992).) Therefore, we agree with the
appellate court that the second enabling act is not made specia or local by merely incorporating home rule
units within its scope (251 I1l. App. 3d at 509), because arational basis exists for the inclusion of this class.

Plaintiffs also contend that the impact fee classifica-tions of the second enabling act cannot be
reasonabl e because another statute, the County Motor Fuel Tax Law, used a different classification to
impose atax to fund transportation needs. However, the validity of one statutory classification is not
properly tested by reference to another. This court need only determine whether arational basis exists for
the legiglative action, not the wisdom of the classification. (Cutinel-lo, 161 I1l. 2d at 422.) Further, there
has been no showing by plaintiffs that the purpose of the county gas tax and impact fee statutesisthe
same. That the legislature has chosen different bases for its classifi-cations in addressing different
transportation needs is not evidence that either classification is unreasonable. Additionally, the nature of
the revenuesraising mecha-nisms differs enough to support different classifica-tions. The gas tax generates
monthly revenue available to fund a variety of transportation improvements needed by the community as a
whole, and is collected from all consumersin a"pay-as-you-go" system. Under the second enabling act,
impact fees are designed to fund only those road improvements which will be needed by new
development, and are collected from new usersin a"front-loaded" system which anticipates consump-tion.

In Cutinello, we held that the legislature rationally concluded that a greater need for general
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transportation financing existed in Du Page, Kane and McHenry Counties than in other parts [**24] of
the State. We now hold, without contradiction, that the legislative action in question here satisfies the
rational basis test, where a greater need for impact fees exists in counties with populations over 400,000,
and where al units of government with the power to impose impact fees should be governed by uniform
standards. "To hold otherwise would make it more difficult for the General Assembly to pass legislation
addressing the transportation needs of specific geographic areas of the State." Cutinello, 161 I1l. 2d at 422.

Plaintiffs next contend that the impact fees are an unconstitutional tax on real proper-ty. Article I X,
section 4(a), of the Illinois Constitu-tion of 1970 states: "Except as otherwise provided in this Section,
taxes upon real property shall be levied uniformly by valuation ascertained as the General Assembly shall
provide [*42] by law." (Ill. Const. 1970, art. I X, § 4(a).) Plaintiffs argue that Du Page County's
ordinance violates this constitutional provi-sion because the impact fees imposed by it bear no relation to
the value of the property taxed. However, we agree with the appellate court that impact fee [**25]
ordinances impose a regulatory or service fee on new development and not atax. (251 Ill. App. 3d at 505.)
Thus, the constitutional requirement of alevee based on valuation is inapplicable.

In People ex rel. County of Du Page v. Smith (1961), 21 11I. 2d 572, 173 N.E.2d 485, this court
examined asimilar contention that a sewage service charge was, in redlity, atax that would "violate the
constitutional requirement that taxes be equal and uniform.” (Smith, 21 Ill. 2d at 582.) Noting that thereis
aclear cut and definite distinction between such service charges and taxes, this court in Smith stated:

"Taxes are an en-forced propor-tional contribution levied by the State by virtue of its sov-
ereignty for support of the government. [Citations.] Ser-vice charges, tolls, water rates and
the like are, on the other hand, contractual in na-ture, either express or im-pli-ed, and are
compensation for the use of another's property, or of an improvement made by another, and
their amount is determined by the cost of the property or improvement and the consideration
of the return which such an expenditure should yield. [Citations.] The charge is made, not by
virtue of the sovereignty of the gov-ernmental unit, but in its bus-iness or proprietary
capacity.” (Smith, 21 11l. 2d at 583.)

We still adhere to this reasoning, and here the evidence shows that transporta-tion impact fees are
compensation for an improvement made by the county, and that the fee is determined by the cost of the
improvements to be made in each district. The record also shows the impact fees collected in each district
constitute only a portion of the cost of road improvements made neces-sary by new development in that
district. Therefore, the charge, asin Smith, isfor the use of the county's property or im-provement rather
than a contribution for the support of the government.

Addi-tionally, we find to be without merit plaintiffs contention that impact fees are real estate taxes
because, under the second enabling act, any refund runs with the property owned by the fee payer. Expert
testimony at trial revealed that unlike taxes, which are imposed for societal rather than individual benefits,
impact fees provide a benefit in relation to the [**27] payment. This assertion is supported by evidence
that the amount of travel generated by new development can be quanti-fied using traffic engineering
principles and fed into the impact fee equation. Indeed, we have already held that impact fees provide a
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direct and material benefit and are based on the use or need for ser-vice generated by the fee payer. Thus,
because the owners of property subject to an impact fee are the beneficiaries of the service and
improvements the fees provide, it is appropriate for those fees to be "refunded to the person who paid the
fee or to that person's successor in interest." (605 ILCS 5/5¢916 (West 1992).) The fact that those who
create the need for road improvements are property owners does not turn a service fee into a property tax.

Plaintiffs alternatively contend that if impact fees are not property taxes, then they violate the uniformity
clause of the Illinois Constitution, which provides that "in any law classifying the subjects or objects of
noneproperty taxes or fees, the classes shall be reasonable and the sub-jects and objects within each class
shall be taxed uniformly.” (1ll. Const. 1970, art. X, 8§ 2.) Plaintiffs argue that impact fees violate [**28]
the uniformity clause because the funds collected inure to the genera public, yet certain taxpayers are
excluded from the obligation of paying the fee, making the classification of fee payers unreasonable. In
support of this contention, plaintiffs [*44] cite Crocker v. Finley (1984), 99 1. 2d 444, 77 11l. Dec. 97,
459 N.E.2d 1346, wherein this court held that a $ 5 filing fee, imposed upon petitioners for dissolution of
mar-riage to fund services for victims of domestic violence, was an unreasonable and arbitrary
classification for tax purposes because it imposed the burden of funding a general welfare program on a
narrow group of matrimonial litigants, while excluding other classes of taxpayers.

However, this court noted in Crocker that the fee was arbitrary because the individuals who would be
benefited by the program, all victims of domestic violence, were not necessarily members of the class
chosen to bear the cost of the program, petitioners for dissolution of marriage. (Crocker, 99 I1l. 2d at
456¢57.) In the instant case, we have previously established that [**29] the road improvements for
which impact fees are imposed must be specifically and uniqu-ely attributable to the traffic demands
generated by the fee payers, and that those fee payers must receive a direct and mate-rial benefit from the

road improvements constructed, although not their exclusive use 2 Thus, here, unlike in Crocker, the
members of the class bearing the cost of the program are indeed its sole beneficia-ries.

In Searle Pharmaceuticals, Inc. v. Department of Revenue (1987), 117 1Il. 2d 454, 468, this court stated
that the uni-formity clause requires that the classifi-cation of afee or tax must be based on areal and
substantial difference between those persons assessed and those who are not, and must bear some
reasonable rela-tionship to the object of the legidlation or to public [*45] policy. It isclear from the
foregoing discussion that the fee involved in Crocker would not withstand the Searle test. Thereis,
however, area and substantial difference between new devel op-ment which generates additional traffic,
and existing development which does not. Further, the feesimposed on new develop-ment bear a
reasonable relationship to the legislative purpose of assuring that new development supportsitsfair share
of the cost of meeting the demand for road im-provements. Thus, the classification of impact fee subjects
is reasonable and does not violate the uniformity clause of our constitution.

Plaintiffs further argue that Du Page County's impact fees are not uniformly imposed because they differ
among the 11 districts and because there are currently three districts where no impact fees are due. We
agree with the appellate court that fee differences arising from variant road improvement costs, and credits
which may, asin the three "zero-fee" districts, exceed the fee that would be due, are real and substantial
differences which do not violate the uniformity clause. (251 IlI. App. 3d at 505+06.) Where we have
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established that the Du Page County dis-tricts are reasonably drawn and the fee formulais equally applied,
adifference in mathematical results among the districts does not destroy uniformity.

Next we address plaintiffs argument that an ap-peals provision of the current Du Page County ordinance
violates procedural due process by making it "practical-ly and financially impossible for afee payor to
contest the computations.” It is clear that the fundamental requirement of procedural due processisthe
opportunity to be heard at a meaningful time and in a meaningful manner. (Mathewsv. Eldridge (1976),
424 U.S. 319, 333,47 L. Ed. 2d 18, 32, 96 S. Ct. 893, 902; Peoplev. R.G. (1989), 131 Ill. 2d 328, 353,
137 1ll. Dec. 588, 546 N.E.2d 533.) However, "the concept of [*46] due processis 'flexible and callsfor
such procedural protections as the particular situation demands." (Peoplev. P.H. (1991), 145 IlI. 2d 209,
235, 164 111. Dec. 137,582 N.E.2d 700, [**32] quoting Mathews, 242 U.S. at 334, 47 L. Ed. 2d at 33, 96
S. Ct. at 902.) Section 12 of ODT+0-21C+89 allows a developer to provide an individual assessment of the
impact of the proposed devel opment upon the transporta-tion system in the county. Plaintiffs specifically
argue that compliance with this section, which requires that an indi-vidual assessment use trip-generation
data collected from local empirical surveys, would be so difficult and time-consuming as to preclude any
meaningful appeals. Al-though plaintiffs expert testified that the time and effort involved in contesting
the fee computation would "add up to a significant cost,” without a more precise estimate of the expense,
thisargument is purely speculative. We find that when the current Du Page County ordinance is exam-
ined as awhole, it provides sufficient mechanisms whereby afee payer may be meaningfully heard.

Plaintiffs further argue that although the appellate court was correct in holding that the forfeiture
provision of the current Du Page County ordinance violates due process, it erred in holding that the
provision was severable from the remainder of the ordinance. Ini-tially, we note our agreement with the
appellate court's finding that section 11(2) of ordinance ODT+=021C+89 is unconsti-tutional. (251 Ill. App.
3d at 511.) Thisprovision states that "in order to encour-age the use of the above fee schedule, if an
applicant chooses to pay any applicable fee in accordance with such schedule, the fee which would
otherwise be due and owing shall be discounted by 15%. Developers who choose to conduct an Individual
Assessment * * * shall forfeit the 15% discount.” (Du Page County Ordinance ODT+021C-89, § 11(2-).) It
is clear that the forfeiture of the 15% discount burdens the right of a fee payer to appeal. However, we
believe the constitutional deprivation involved is more properly categorized as a violation of the equal
protection and uniformity clauses than of due process.

In Lindsey v. Normet (1972), 405 U.S. 56, 31 L. Ed. 2d 36, 92 S. Ct. 862, the Supreme Court ad-dressed
the constitutionality of an Oregon statute that required tenants challenging eviction proceedings to post a
bond of twice the amount of rent expected to accrue pending appellate review. The bond was forfeited to
the landlord if the lower court decision was affirmed. The Court noted that the double-bond requirement,
which burdened only tenants, including tenants whose appeal s were nonfrivolous, erected "a substantial
barrier to appeal faced by no other civil litigant in Ore-gon." (Lindsey, 405 U.S. at 79, 31 L. Ed. 2d at 54,
92 S. Ct. at 877.) The Lindsey Court therefore concluded that the require-ment bore "no reasonable
relationship to any valid state objective" and that it discriminated against the class of tenants appealing
from adverse decisions in wrong-ful detainer actionsin an arbitrary and irrational fashion which violated
the equal protection clause of the fourteenth amend-ment. (Lindsey, 405 U.S. at 76+77, 79, 31 L. Ed. 2d at
52,54,92 S. Ct. a 876, 877.) Here, asin Lindsey, the provision in question imposes a penalty that bears
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no reasonable relationship to any valid State objective and that arbitrarily discrimi-nates against a narrow
class, fee payers choosing to appeal the imposition of impact fees. "It is an invidious discrimination at
which the Equal Protection Clause is aimed for alegislature to select one class of appellants who seek to
retain possession of property and place a more onerous condition on their right to appeal than is placed on
other like appellants.” (Lindsey, 405 U.S. at 81, 31 L. Ed. 2d at 55, 92 S. Ct. at 878 (Douglas, J.,
dissenting in part).) Accord-ingly, we hold that, under Lindsey, section 11(2) of ordinance ODT-021C-89
violates the equal protection clause. Additionally, because it effectively increases the fee imposed on those
members of the class of impact fee payers who request individual assessments, section 11(2) also violates
that portion of the uniformity clause which requires that "the subjects * * * within each class shall be
taxed uniformly.” 1ll. Const. 1970, art. I1X, 8§ 2.

While we find that the ordinance's forfeiture provi-sion is unconstitutional, we need not invalidate the
ordinancein its entirety. Section 25 of ODT-021C-89 contains a gener-al severability clause, which
provides. "In the event that any portion or section of this Ordinance is determined to be invalid, illegal or
unconstitutional by a court of competent jurisdiction, such decision shall in no manner effect the
remaining portions or sections of the Ordinance which shall remain in full force and effect.” (Du Page
County Ordinance ODT+021C-89, § 25.) Al-though general severability statutes carry lessweight in
ascertaining legislative intent than specific severability clauses, they do establish a presumption that the
legislature intended for an invalid statu-tory provision to be severable. (People ex rel. Chicago Bar
Association v. State Board of Elections (1990), 136 IlI. 2d 513, 532, 146 |lI. Dec. 126, 558 N.E.2d 89.)
This presumption will be overcome and the entire act held unconstitutional if the legisla-tive body would
not have passed the statute with the invalid portion eliminated. (State Board of Elections, 136 Ill. 2d at
533))

-"The settled and governing test of sever-ability is whether the valid and invalid provisions of the Act are
'so mutually "connected with and dependent on each other, as conditions, considerations or compensations
for each other, asto warrant the belief that the legislature intended them asawhole, and if all could not be
carried into effect the legislature would not pass the residue independently * * *"." [Citation.] The
provisions are not sever-ableif 'they are essentially and insepara-bly connected in substance.™ Fiorito v.
Jones (1968), 39 1I. 2d 531, 540, 236 N.E.2d 698, quoting People ex rel. Doughe-rty v. City of Rock
Island (1915), 271 111. 412, 422, 111 N.E. 291.

Here, it is clear that the county board would have intended that the ordinance remain in force despite the
elimination of the forfeiture provision. (See Graisv. City of Chicago (1992), 151 Ill. 2d 197, 226, 176 1.
Dec. 47, 601 N.E.2d 745.) Further, and contrary to plaintiffs' contention, this portion of the appeals
provision is not such an inter-dependent and essential part of the ordi-nance that its severance requires the
remainder of the ordinance to fall. Asthe appellate court aptly stated: "The ordi-nance is still operative
and it still servesthe legidature's intent of ensuring that new developments pay their fair share of road
improvements. Since the legidlative purpose is not defeated by the invalidation of the forfeiture provision,
we may leave the remainder of the ordinance in force." 251 Ill. App. 3d at 511.

Regarding plaintiffs argument that the second en-abling act and the current Du Page County ordinance
violate the constitutional right to travel, we hold that plaintiffs do not have standing to raise this challenge.
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In Nordlinger v. Hahn (1992), 505 U.S. ,120L. Ed. 2d 1, 112 S. Ct. 2326, the United States Supreme
Court held that the petitioner could not assert the constitu-tional right to travel as abasis for heightened
scrutiny under the equal protec-tion clause, because the petitioner did not allege that she herself had been
impeded from traveling or from settling in the State imposing the challenged regulation. Where the
petitioner bad not identified any obstacle preventing others who wished to travel or settle in the State from
assert-ing claims on their own behalf, nor shown any special relationship with those [*50] whose rights
she sought to assert, the Court stated that its "prudential standing principles' would prohibit the petitioner
from [**39] raising another person'slegal rights. (Nordlinger, 505 U.S. at ,120L. Ed. 2d at 1213, 112
S. Ct. at 2332.) Similarly here, where plaintiffs do not claim that they themselves have been impeded from
traveling or from settling in Illinois or in Du Page County as aresult of the enabling acts or Du Page
County ordinances, plaintiffs are precluded from asserting the constitutional right to travel as abasisfor
heightened review.

Finally, wefind it unnecessary to address the argument of plaintiff Joe Keim Builders, Inc. (Keim), that
section 54918 of the second enabling act requires Du Page County to refund certain impact fees which
Keim previously paid. The $ 12,987 in fees which Keim paid from September 5, 1989, to March 10, 1990,
were imposed under authori-ty of the first enabling act and an ordi-nance passed pursuant thereto,
ODT+021+89. Therefore, because we have invalidated all Du Page County ordinances passed pursuant to
the first enabling act and ordered the monies collected thereunder be returned, the relief Keim seeks has
been granted.

In conclusion, we hold that: (1) the first enabling act is unconstitutional; (2) the Du Page County
ordinances passed pursuant to [**40] thefirst enabling act are invalid and the monies collected
thereunder should be returned; (3) the second enabling act is constitutional; (4) Du Page County ordinance
ODT+021C+89 complies with the requirements of the second enabling act; and (5) section 11(2) of
ODT+021C+89 is unconstitutional but severable from the remainder of the ordinance.

The judg-ment of the appellate court is affirmed in part and reversed in part, and the judgment of the
circuit court is affirmed in part and reversed in part. [*51] The cause is remanded to the circuit court for
proceed-ings consistent with this opinion.

Appellate court affirmed in part and re-versed in part; circuit court affirmed in part and reversed in part;
cause remanded.

U Evidence at trial established that fee payersin adistrict do benefit from the decrease in congestion
resulting from the improvements made in that district, because the districts were drawn to reflect
transporta-tion and development corridors and municipal boundaries and to link improvements to the area
in which travel from new development is expected.

2l Because we have held the first enabli ng act to be unconstitu-tional for authorizing an impermissible

http://lic.law.ufl.edu/~ni cholas/ Techgm/DuPageSC.htm (12 of 13)11/8/2004 9:24:13 AM



NORTHERN ILLINOISHOME BUILDERS ASSOCIATION, INC

taking, and the ordinances passed pursuant to it to be invalid, we find it unnecessary to consider plaintiffs
remaining challenges to this legislation.

(3] Expert testimony at trial estab-lished that each new housing unit produces a need for a
determinable amount of new road lane, which will necessarily be used by the genera public. However,
the only benefit provided from this road construc-tion isto new development, not to present residents of a
county who would experience a decline in service in the absence of improvements which maintain
current traffic levels.
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