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PENNSYLVANIA DEPARTMENT OF ENVIRONMENTAL RESOURCES, ET AL. 
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No. 85-1092. 

Argued November 10, 1986 
Decided March 9, 1987 

Section 4 of Pennsylvania's Bituminous Mine Subsidence and Land Conservation Act (Act) prohibits coal mining that 
causes subsidence damage to pre-existing public buildings, dwellings, and cemeteries. Implementing regulations issued 
by Pennsylvania's Department of Environmental Resources (DER) require 50% of the coal beneath 4-protected 
structures to be kept in place to provide surface support, and extend 4's protection to water courses. Section 6 of the Act 
authorizes the DER to revoke a mining permit if the removal of coal causes damage to a 4-protected structure or area 
and the operator has not within six months repaired the damage, satisfied any claim arising therefrom, or deposited the 
sum that repairs will reasonably cost as security. Petitioners, who own or control substantial coal reserves under Act-
protected property, filed suit in Federal District Court seeking to enjoin the DER from enforcing the Act and 
regulations. The complaint alleged, inter alia, that Pennsylvania recognizes a separate "support estate" in addition to the 
surface and mineral estates in land; that approximately 90% of the coal petitioners will mine was severed from surface 
estates between 1890 and 1920; that petitioners typically acquired waivers of any damages claims that might result 
from coal removal; that 4, as implemented by the 50% rule, and 6 violate the Fifth Amendment's Takings Clause; and 
that 6 violates Article I's Contracts Clause. Because petitioners had not yet alleged or proved any specific injury caused 
by the enforcement of 4 and 6 or the regulations, the only question before the District Court was whether the mere 
enactment of 4 and 6 and the regulations constituted a taking. The District Court granted DER's motion for summary 
judgment on this facial challenge. The Court of Appeals affirmed, holding that Pennsylvania Coal Co. v. Mahon, 260 U.
S. 393 , does not control; that the Act does not effect a taking; and that the impairment of private contracts effectuated 
by the Act was justified by the public interests protected by the Act. [480 U.S. 470, 471]   

Held: 

1. Petitioners have not satisfied their burden of showing that 4 and 6 and the regulations' 50% rule constitute a 
taking of private property without compensation in violation of the Fifth and Fourteenth Amendments. 
Pennsylvania Coal does not control this case because the two factors there considered relevant - the 
Commonwealth's interest in enacting the law and the extent of the alleged taking - here support the Act's 
constitutionality. Pp. 481-502. 

(a) Unlike the statute considered in Pennsylvania Coal, the Act is intended to serve genuine, substantial, and 
legitimate public interests in health, the environment, and the fiscal integrity of the area by minimizing damage 
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to surface areas. None of the indicia of a statute enacted solely for the benefit of private parties identified in 
Pennsylvania Coal are present here. Petitioners' argument that 6's remedies are unnecessary to satisfy the Act's 
public purposes because of the Commonwealth's insurance program that reimburses repair costs is not 
persuasive, since the public purpose is served by deterring mine operators from causing damage in the first place 
by making them assume financial responsibility. Thus, the Commonwealth has merely exercised its police 
power to prevent activities that are tantamount to public nuisances. The character of this governmental action 
leans heavily against finding a taking. Pp. 485-493. 

(b) The record in this case does not support a finding similar to the one in Pennsylvania Coal that the Act makes 
it impossible for petitioners to profitably engage in their business, or that there has been undue interference with 
their investment-backed expectations. Because this case involves only a facial constitutional challenge, such a 
finding is necessary to establish a taking. However, petitioners have never claimed that their mining operations, 
or even specific mines, have been unprofitable since the Act was passed; nor is there evidence that mining in 
any specific location affected by the 50% rule has been unprofitable. In fact, the only relevant evidence is 
testimony indicating that 4 requires petitioners to leave 27 million tons (less than 2%) of their coal in place. 
Petitioners' argument that the Commonwealth has effectively appropriated this coal since it has no other useful 
purpose if not mined fails because the 27 million tons do not constitute a separate segment of property for taking 
law purposes. The record indicates that only 75% of petitioners' underground coal can be profitably mined in 
any event, and there is no showing that their reasonable "investment-backed expectations" have been materially 
affected by the 4-imposed duty. Petitioners' argument that the Act constitutes a taking because it entirely 
destroys the value of their unique support estate also fails. As a practical matter, the support estate has value 
only insofar as it is used to exploit another [480 U.S. 470, 472]   estate. Thus, the support estate is not a separate 
segment of property for takings law purposes since it constitutes just one part of the mine operators' bundle of 
property rights. Because petitioners retain the right to mine virtually all the coal in their mineral estates, the 
burden the Act places on the support estate does not constitute a taking. Moreover, since there is no evidence as 
to what percentage of petitioners' support estates, either in the aggregate or with respect to any individual estate, 
has been affected by the Act, their Takings Clause facial challenge fails. Pp. 493-502. 

2. Section 6 does not impair petitioners' contractual agreements in violation of Article I, 10, of the Constitution 
by denying petitioners their right to hold surface owners to their contractual waivers of liability for surface 
damage. The Contracts Clause has not been read literally to obliterate valid exercises of the States' police power 
to protect the public health and welfare. Here, the Commonwealth has a significant and legitimate public interest 
in preventing subsidence damage to the 4-protected buildings, cemeteries, and water courses, and has 
determined that the imposition of liability on coal companies is necessary to protect that interest. This 
determination is entitled to deference because the Commonwealth is not a party to the contracts in question. 
Thus, the impairment of petitioners' right to enforce the generations-old damages waivers is amply justified by 
the public purposes served by the Act. Pp. 502-506. 

771 F.2d 707, affirmed. 

STEVENS, J., delivered the opinion of the Court, in which BRENNAN, WHITE, MARSHALL, and BLACKMUN, 
JJ., joined. REHNQUIST, C. J., filed a dissenting opinion, in which POWELL, O'CONNOR, and SCALIA, JJ., joined, 
post, p. 506. 

Rex E. Lee argued the cause for petitioners. With him on the briefs were Benjamin W. Heineman, Jr., Michael A. 
Nemeroff, Carter G. Phillips, Henry McC. Ingram, and Thomas C. Reed. 

Andrew S. Gordon, Chief Deputy Attorney General of Pennsylvania, argued the cause for respondent. With him on the 
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brief was LeRoy S. Zimmerman, Attorney General. *   

[ Footnote * ] Briefs of amici curiae urging reversal were filed for the Mid-Atlantic Legal Foundation et al. by Richard 
B. McGlynn; for the National Coal Association et al. by Harold P. Quinn, Jr.; and for the Pacific Legal Foundation by 
Ronald A. Zumbrun, Robert K. Best, and Lucinda Low Swartz. [480 U.S. 470, 473]   

Briefs of amici curiae urging affirmance were filed for the State of California ex rel. John K. Van de Kamp et al. by 
Mr. Van de Kamp, Attorney General of California, pro se, Richard C. Jacobs, N. Gregory Taylor, and Theodora 
Berger, Assistant Attorneys General, Richard M. Frank, and Craig C. Thompson, and by the Attorneys General for 
their respective States as follows: John Steven Clark of Arkansas, Jim Smith of Florida, Corinne K. A. Watanabe of 
Hawaii, Linley E. Pearson, of Indiana, Robert T. Stephan of Kansas, William J. Guste, Jr., of Louisiana, Stephen H. 
Sachs of Maryland, Francis X. Bellotti of Massachusetts, James E. Tierney of Maine, Frank J. Kelley of Michigan, 
Hubert H. Humphrey III of Minnesota, Edwin L. Pittman of Mississippi, William L. Webster of Missouri, Robert M. 
Spire of Nebraska, Stephen E. Merrill of New Hampshire, W. Cary Edwards of New Jersey, Robert Abrams of New 
York, Lacy H. Thornburg of North Carolina, Michael Turpin of Oklahoma, Dave Frohnmayer of Oregon, Mark V. 
Meierhenry of South Dakota, W. J. Michael Cody of Tennessee, Jeffrey L. Amestoy of Vermont, Kenneth O. 
Eikenberry of Washington, and Bronson C. La Follette of Wisconsin; for the National Conference of State Legislatures 
et al. by Benna Ruth Solomon, Joyce Holmes Benjamin, Beate Bloch, and Robert H. Freilich; and for the Pennsylvania 
State Grange et al. by K. W. James Rochow. [480 U.S. 470, 473]   

JUSTICE STEVENS, delivered the opinion of the Court. 

In Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922), the Court reviewed the constitutionality of a Pennsylvania 
statute that admittedly destroyed "previously existing rights of property and contract." Id., at 413. Writing for the Court, 
Justice Holmes explained: 

"Government hardly could go on if to some extent values incident to property could not be diminished without 
paying for every such change in the general law. As long recognized, some values are enjoyed under an implied 
limitation and must yield to the police power. But obviously the implied limitation must have its limits, or the 
contract and due process clauses are gone. One fact for consideration in determining such limits is the extent of 
the diminution. When it reaches a certain magnitude, in most if not in all cases there must be an exercise of 
eminent domain and compensation to sustain the act. [480 U.S. 470, 474]   So the question depends upon the 
particular facts." Ibid. 

In that case the "particular facts" led the Court to hold that the Pennsylvania Legislature had gone beyond its 
constitutional powers when it enacted a statute prohibiting the mining of anthracite coal in a manner that would cause 
the subsidence of land on which certain structures were located. 

Now, 65 years later, we address a different set of "particular facts," involving the Pennsylvania Legislature's 1966 
conclusion that the Commonwealth's existing mine subsidence legislation had failed to protect the public interest in 
safety, land conservation, preservation of affected municipalities' tax bases, and land development in the 
Commonwealth. Based on detailed findings, the legislature enacted the Bituminous Mine Subsidence and Land 
Conservation Act (Subsidence Act or Act), Pa. Stat. Ann., Tit. 52, 1406.1 et seq. (Purdon Supp. 1986). Petitioners 
contend, relying heavily on our decision in Pennsylvania Coal, that 4 and 6 of the Subsidence Act and certain 
implementing regulations violate the Takings Clause, and that 6 of the Act violates the Contracts Clause of the Federal 
Constitution. The District Court and the Court of Appeals concluded that Pennsylvania Coal does not control for 
several reasons and that our subsequent cases make it clear that neither 4 nor 6 is unconstitutional on its face. We agree. 
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I 

Coal mine subsidence is the lowering of strata overlying a coal mine, including the land surface, caused by the 
extraction of underground coal. This lowering of the strata can have devastating effects. 1 It often causes substantial 
damage [480 U.S. 470, 475]   to foundations, walls, other structural members, and the integrity of houses and buildings. 
Subsidence frequently causes sinkholes or troughs in land which make the land difficult or impossible to develop. Its 
effect on farming has been well documented - many subsided areas cannot be plowed or properly prepared. Subsidence 
can also cause the loss of groundwater and surface ponds. 2 In short, it presents the type of environmental concern that 
has been the focus of so much federal, state, and local regulation in recent decades. 3   

Despite what their name may suggest, neither of the "full extraction" mining methods currently used in western 
Pennsylvania 4 enables miners to extract all subsurface coal; considerable amounts need to be left in the ground to 
provide access, support, and ventilation to the mines. Additionally, mining companies have long been required by 
various Pennsylvania laws and regulations, the legitimacy of which is not challenged here, to leave coal in certain areas 
for public safety reasons. 5 Since 1966, Pennsylvania has placed an additional set of restrictions on the amount of coal 
that may be [480 U.S. 470, 476]   extracted; these restrictions are designed to diminish subsidence and subsidence 
damage in the vicinity of certain structures and areas. 

Pennsylvania's Subsidence Act authorizes the Pennsylvania Department of Environmental Resources (DER) to 
implement and enforce a comprehensive program to prevent or minimize subsidence and to regulate its consequences. 
Section 4 of the Subsidence Act, Pa. Stat. Ann., Tit. 52, 1406.4 (Purdon Supp. 1986), prohibits mining that causes 
subsidence damage to three categories of structures that were in place on April 17, 1966: public buildings and 
noncommercial buildings generally used by the public; dwellings used for human habitation; and cemeteries. 6 Since 
1966 the DER has applied [480 U.S. 470, 477]   a formula that generally requires 50% of the coal beneath structures 
protected by 4 to be kept in place as a means of providing surface support. 7 Section 6 of the Subsidence Act, Pa. Stat. 
Ann., Tit. 52, 1406.6 (Purdon Supp. 1986), authorizes the DER to revoke a mining permit if the removal of coal causes 
damage to a structure or area protected by 4 and the operator has not within six months either repaired the damage, 
satisfied any claim arising therefrom, or deposited a sum equal to the reasonable cost of repair with the DER as 
security. 8   [480 U.S. 470, 478]   

II 

In 1982, petitioners filed a civil rights action in the United States District Court for the Western District of 
Pennsylvania seeking to enjoin officials of the DER from enforcing the Subsidence Act and its implementing 
regulations. Petitioners are an association of coal mine operators, and four corporations that are engaged, either directly 
or through affiliates, in underground mining of bituminous coal in western Pennsylvania. The members of the 
association and the corporate petitioners own, lease, or otherwise control substantial coal reserves beneath the surface 
of property affected by the Subsidence Act. The defendants in the action, respondents here, are the Secretary of the 
DER, the Chief of the DER's Division of Mine Subsidence, and the Chief of the DER's Section on Mine Subsidence 
Regulation. 

The complaint alleges that Pennsylvania recognizes three separate estates in land: The mineral estate; the surface estate; 
and the "support estate." Beginning well over 100 years ago, landowners began severing title to underground coal and 
the right of surface support while retaining or conveying away ownership of the surface estate. It is stipulated that 
approximately 90% of the coal that is or will be mined by petitioners in western Pennsylvania was severed from the 
surface in the period between 1890 and 1920. When acquiring or retaining the mineral estate, petitioners or their 
predecessors typically acquired or retained certain additional rights that would enable them to extract and remove the 
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coal. Thus, they acquired the right to deposit wastes, to provide for drainage and ventilation, and to erect facilities such 
as tipples, roads, or railroads, on the surface. Additionally, they typically acquired a waiver of any claims for damages 
that might result from the removal of the coal. 

In the portions of the complaint that are relevant to us, petitioners alleged that both 4 of the Subsidence Act, as 
implemented [480 U.S. 470, 479]   by the 50% rule, and 6 of the Subsidence Act, constitute a taking of their private 
property without compensation in violation of the Fifth and Fourteenth Amendments. They also alleged that 6 impairs 
their contractual agreements in violation of Article I, 10, of the Constitution. 9 The parties entered into a stipulation of 
facts pertaining to petitioners' facial challenge, and filed cross-motions for summary judgment on the facial challenge. 
The District Court granted respondents' motion. 

In rejecting petitioners' Takings Clause claim, the District Court first distinguished Pennsylvania Coal, primarily on the 
ground that the Subsidence Act served valid public purposes that the Court had found lacking in the earlier case. 581 F. 
Supp. 511, 516 (1984). The District Court found that the restriction on the use of petitioners' property was an exercise 
of the Commonwealth's police power, justified by Pennsylvania's interest in the health, safety, and general welfare of 
the public. In answer to petitioners' argument that the Subsidence Act effectuated a taking because a separate, 
recognized interest in realty - the support estate - had been entirely destroyed, the District Court concluded that under 
Pennsylvania law the support estate consists of a bundle of rights, including some that were not affected by the Act. 
That the right to cause damage to the surface may constitute the most valuable "strand" in the bundle of rights 
possessed by the owner of a support estate was not considered controlling under our decision in Andrus v. Allard, 444 
U.S. 51 (1979). 

In rejecting petitioners' Contracts Clause claim, the District Court noted that there was no contention that the 
Subsidence [480 U.S. 470, 480]   Act or the DER regulations had impaired any contract to which the Commonwealth 
was a party. Since only private contractual obligations had been impaired, the court considered it appropriate to defer to 
the legislature's determinations concerning the public purposes served by the legislation. The court found that the 
adjustment of the rights of the contracting parties was tailored to those "significant and legitimate" public purposes. 581 
F. Supp., at 514. At the parties' request, the District Court certified the facial challenge for appeal. 

The Court of Appeals affirmed, agreeing that Pennsylvania Coal does not control because the Subsidence Act is a 
legitimate means of "protect[ing] the environment of the Commonwealth, its economic future, and its well-being." 771 
F.2d 707, 715 (1985). The Court of Appeals' analysis of the Subsidence Act's effect on petitioners' property differed 
somewhat from the District Court's, however. In rejecting the argument that the support estate had been entirely 
destroyed, the Court of Appeals did not rely on the fact that the support estate itself constitutes a bundle of many rights, 
but rather considered the support estate as just one segment of a larger bundle of rights that invariably includes either 
the surface estate or the mineral estate. As Judge Adams explained: 

"To focus upon the support estate separately when assessing the diminution of the value of plaintiffs' property 
caused by the Subsidence Act therefore would serve little purpose. The support estate is more properly viewed 
as only one `strand' in the plaintiff's `bundle' of property rights, which also includes the mineral estate. As the 
Court stated in Andrus, `[t]he destruction of one "strand" of the bundle is not a taking because the aggregate 
must be viewed in its entirety.' 444 U.S. at 65. . . . The use to which the mine operators wish to put the support 
estate is forbidden. However, because the plaintiffs still possess valuable mineral rights that enable [480 U.S. 
470, 481]   them profitably to mine coal, subject only to the Subsidence Act's requirement that they prevent 
subsidence, their entire `bundle' of property rights has not been destroyed." Id., at 716. 

With respect to the Contracts Clause claim, the Court of Appeals agreed with the District Court that a higher degree of 
deference should be afforded to legislative determinations respecting economic and social legislation affecting wholly 
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private contracts than when the State impairs its own agreements. The court held that the impairment of private 
agreements effectuated by the Subsidence Act was justified by the legislative finding "that subsidence damage 
devastated many surface structures and thus endangered the health, safety, and economic welfare of the 
Commonwealth and its people." Id., at 718. We granted certiorari, 475 U.S. 1080 (1986), and now affirm. 

III 

Petitioners assert that disposition of their takings claim 10 calls for no more than a straightforward application of the 
Court's decision in Pennsylvania Coal Co. v. Mahon. Although there are some obvious similarities between the cases, 
we agree with the Court of Appeals and the District Court that the similarities are far less significant than the 
differences, and that Pennsylvania Coal does not control this case. 

In Pennsylvania Coal, the Pennsylvania Coal Company had served notice on Mr. and Mrs. Mahon that the company's 
mining operations beneath their premises would soon reach a point that would cause subsidence to the surface. The 
Mahons filed a bill in equity seeking to enjoin the coal company from removing any coal that would cause "the caving 
in, collapse [480 U.S. 470, 482]   or subsidence" of their dwelling. The bill acknowledged that the Mahons owned only 
"the surface or right of soil" in the lot, and that the coal company had reserved the right to remove the coal without any 
liability to the owner of the surface estate. Nonetheless, the Mahons asserted that Pennsylvania's then recently enacted 
Kohler Act of 1921, P. L. 1198, Pa. Stat. Ann., Tit. 52, 661 et seq. (Purdon 1966), which prohibited mining that caused 
subsidence under certain structures, entitled them to an injunction. 

After initially having entered a preliminary injunction pending a hearing on the merits, the Chancellor soon dissolved 
it, observing: 

"[T]he plaintiffs' bill contains no averment on which to base by implication or otherwise any finding of fact that 
any interest public or private is involved in the defendant's proposal to mine the coal except the private interest 
of the plaintiffs in the prevention of private injury." Tr. of Record in Pennsylvania Coal v. Mahon, O. T. 1922, 
No. 549, p. 23. 

The Pennsylvania Supreme Court reversed, concluding that the Kohler Act was a proper exercise of the police power. 
274 Pa. 489, 118 A. 491 (1922). One Justice dissented. He concluded that the Kohler Act was not actually intended to 
protect lives and safety, but rather was special legislation enacted for the sole benefit of the surface owners who had 
released their right to support. Id., at 512-518, 118 A., at 499-501. 

The company promptly appealed to this Court, asserting that the impact of the statute was so severe that "a serious 
shortage of domestic fuel is threatened." Motion to Advance for Argument in Pennsylvania Coal v. Mahon, O. T. 1922, 
No. 549, p. 3. The company explained that until the Court ruled, "no anthracite coal which is likely to cause surface 
subsidence can be mined," and that strikes were threatened [480 U.S. 470, 483]   throughout the anthracite coal fields. 11 
In its argument in this Court, the company contended that the Kohler Act was not a bona fide exercise of the police 
power, but in reality was nothing more than "`robbery under the forms of law'" because its purpose was "not to protect 
the lives or safety of the public generally but merely to augment the property rights of a favored few." See 260 U.S., at 
396 -398, quoting Loan Assn. v. Topeka, 20 Wall. 655, 664 (1875). 

Over Justice Brandeis' dissent, this Court accepted the company's argument. In his opinion for the Court, Justice 
Holmes first characteristically decided the specific case at hand in a single, terse paragraph: 

"This is the case of a single private house. No doubt there is a public interest even in this, as there is in every 
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purchase and sale and in all that happens within the commonwealth. Some existing rights may be modified even 
in such a case. Rideout v. Knox, 148 Mass. 368. But usually in ordinary private affairs the public interest does 
not warrant much of this kind of interference. A source of damage to such a house is not a public nuisance even 
if similar damage is inflicted on others in different places. The damage is not common or public. Wesson v. 
Washburn Iron Co., 13 Allen, 95, 103. The extent of the public interest is shown by the statute to be limited, 
since the statute ordinarily does not apply to land when the surface is owned by the owner of the coal. 
Furthermore, it is not justified as a protection of personal safety. That could be provided for by notice. Indeed 
the very foundation of this bill is that the defendant gave timely notice of its intent to mine under the house. On 
the other hand the extent of the taking is great. It purports to abolish what is recognized in Pennsylvania as an 
estate [480 U.S. 470, 484]   in land - a very valuable estate - and what is declared by the Court below to be a 
contract hitherto binding the plaintiffs. If we were called upon to deal with the plaintiffs' position alone, we 
should think it clear that the statute does not disclose a public interest sufficient to warrant so extensive a 
destruction of the defendant's constitutionally protected rights." 260 U.S., at 413 -414. 

Then - uncharacteristically - Justice Holmes provided the parties with an advisory opinion discussing "the general 
validity of the Act." 12 In the advisory portion of the Court's opinion, Justice Holmes rested on two propositions, both 
critical to the Court's decision. First, because it served only private interests, not health or safety, the Kohler Act could 
not be "sustained as an exercise of the police power." Id., at 414. Second, the statute made it "commercially 
impracticable" to mine "certain coal" in the areas affected by the Kohler Act. 13   

The holdings and assumptions of the Court in Pennsylvania Coal provide obvious and necessary reasons for 
distinguishing Pennsylvania Coal from the case before us today. [480 U.S. 470, 485]   The two factors that the Court 
considered relevant, have become integral parts of our takings analysis. We have held that land use regulation can 
effect a taking if it "does not substantially advance legitimate state interests, . . . or denies an owner economically 
viable use of his land." Agins v. Tiburon, 447 U.S. 255, 260 (1980) (citations omitted); see also Penn Central 
Transportation Co. v. New York City, 438 U.S. 104, 124 (1978). Application of these tests to petitioners' challenge 
demonstrates that they have not satisfied their burden of showing that the Subsidence Act constitutes a taking. First, 
unlike the Kohler Act, the character of the governmental action involved here leans heavily against finding a taking; the 
Commonwealth of Pennsylvania has acted to arrest what it perceives to be a significant threat to the common welfare. 
Second, there is no record in this case to support a finding, similar to the one the Court made in Pennsylvania Coal, that 
the Subsidence Act makes it impossible for petitioners to profitably engage in their business, or that there has been 
undue interference with their investment-backed expectations. 

The Public Purpose 

Unlike the Kohler Act, which was passed upon in Pennsylvania Coal, the Subsidence Act does not merely involve a 
balancing of the private economic interests of coal companies against the private interests of the surface owners. The 
Pennsylvania Legislature specifically found that important public interests are served by enforcing a policy that is 
designed to minimize subsidence in certain areas. Section 2 of the Subsidence Act provides: 

"This act shall be deemed to be an exercise of the police powers of the Commonwealth for the protection of the 
health, safety and general welfare of the people of the Commonwealth, by providing for the conservation of 
surface land areas which may be affected in the mining of bituminous coal by methods other than `open pit' or 
[480 U.S. 470, 486]   `strip' mining, to aid in the protection of the safety of the public, to enhance the value of 
such lands for taxation, to aid in the preservation of surface water drainage and public water supplies and 
generally to improve the use and enjoyment of such lands and to maintain primary jurisdiction over surface coal 
mining in Pennsylvania." Pa. Stat. Ann., Tit. 52, 1406.2 (Purdon Supp. 1986). 
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