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Glenn, 160 N.H. at 484, 9 A.3d 161 (quota-
tion omitted). In another part of our opin-
ion, we assumed, without deciding, that the
jury based its acquittal upon its finding
that the defendant did not commit or at-
tempt to commit robbery. Id. at 492, 9
A.3d 161. The defendant contends that
despite our language, we did, in fact, de-
cide that the jury’s acquittal was so based.
We did not,

Based upon our review of the relevant
material, including the first degree felony
murder charge and the record from the
defendant’s first trial, we conclude that '
rational finder of fact could have g‘roiinded
its acquittal upon an issue other than the
alleged attempted robbery. See Hutchms
144 N.H. at 671, 746 A.2d 447. Accordlng-
ly, the collateral estoppel doctrine, as en-
compassed in the State Double Jeopaldy
Clause, did not bar the trial court’s in-
struction. Because the Federal Constltu—
tion provides no greater protectlon than
the State Constitiition under these' mrcum-z
stances, we reach the same result under
the Federal Constitution as we do’ under
the State Constitution. See Glenn, 160
N.H. at 488-89, 9 A.3d 161. Therefore, we
affirm the defendant’s conviction of second
degree murder. :

Affirmed in part; and vacated in part.

DALIANIS, C.J., and CONBOY,
LYNN, and BASSETT, JJ., concurred.
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Holding: The. Suptelqne Court; Basgett, J.,
held that statute requising_that a. munici-
pal impact feee refunded i) certain cir-
cumstances, inClliEWhen the fee did not
become encumbered . or otherwige legally
bound ‘to ‘be spent for the. purpose for
which it was collected, allowed: payment of
unencumbered . impact fees to current
property owners rather than to original
payors.. | :

Affirmed.
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1. Pretrial Procedure =679, 683

Generally, in ruling upon a motion to
dismiss, ‘the trial court is required to de-
termine whether the allegations contained
in the petitioners’ pleadings are sufficient
to state a basis upon which relief may be
granted; to make this determination, the
court would normally accept all facts pled
by the petitioners as true; construing them
most favorably to the petitioners. :
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2. Pretrial Procedure €=554, 561.1, 681

When a motion to dismiss does not
challenge the sufficiency of the petitioners’
legal claim but, instead, raises certain de-
fenses, the trial court must look beyond
the petitioners’ unsubstantiated allegations
and determine, based on the facts, whether
the petitioners have sufficiently demon-
strated their right to claim relief; a juris-
dictional challenge based upon lack of
standing is such a defense.

3. Appeal and Error ¢&=893(1)

When the relevant facts are not in
dispute, appellate court reviews the trial
court’s determination on standing de novo.

4. Appeal and Error &=893(1)
Statutory interpretation is a question
of law that is reviewed de novo on appeal.

5. Zoning and Planning &=1382(4)

Statute requiring that a municipal im-
pact fee be refunded in certain circum-
stances, including when the fee did not
become encumbered or otherwise legally
bound to be spent for the purpose for
which it was collected, allowed payment of
unencumbered impact fees to current
property owners rather than to original
paybrs; contrary to other, later-enacted
statutory provision regarding refund of ex-
traction fees, impact fee statute did not
specify that refund was to be made to
payor or payor’s successor. N.H. Rev.
Stat. Ann. § 674:21.

6. Statutes €=1064, 1151

Supreme Court is the final arbiter of
the intent of the legislature as expressed
in the words of a statute considered as a
whole.

7. Statutes ¢=1079, 1091

In interpreting a statute, court first
looks to the language of the statute itself,
and, if possible, construes that language

according to its plain and ordinary mean-
ing.
8. Statutes €=1212

Court interprets statutes in the con-
text of the overall statutory scheme and
not in isolation. 3

9. Statutes <1081, 1139

Court interprets leg'lslatlve intent
from the statute as written and will not
consider what the Iegislature might have
said or add language that the leglslature
did not see ﬁt to 1nc1ude

10. Municipal Corporations €57

Towns &=15 a

When a rnunicipality' enacts an ordi-
nance pursuant to a grant of authorlty by
the leglslature, the mumc1pahty must exer-
cise its power in conformance with the
enabhng leg1slat10n, if a town enacts ‘an
ordlnance for cons1derat10ns or purposes
not embodled in an enabhng act, it will be
held invalid as an ultra vires enactment
beyond the scope of the delegated authom—
ty.

11. Statutes ¢=1123, 1181

When a term is not defined in a stat-
ute, court looks to its common usage, using
the dictionary for guidance.

12. Zoning and Planning ¢=1382(4)

Impact fees,dwhich are assessments
imposed upon development in order to
help meet the needs occasioned by a devel-
opment for the construction or improve-
ment of capital facilities, may be imposed
only if a municipality has adopted an im-
pact fee ordinance. N.H. Rev. Stat. Ann.
§ 674:21.

Hillsborough-southern judicial district

Cronin, Bisson & Zalinsky, P.C., of Man-
chester (John G. Cronin and Daniel ‘D.
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Muller, Jr..on the joint brief, and Mr.
Cronin orally), for the petitioners.

Beaumont & Campbell, P.A., of Salem
(Bernard H. Campbell on the joint brief),
for the intervenor. A

Donahue, Tucker & Ciandella, PLLC, of
Exeter (Katherine B. Mi_ller on the brief
and orally), for the respondent. ‘

BASSETT, J.

The pet1t1oners K.L. N. Construction
Company, Inc., Cormler & Saurman LLG,
and Brian Soucy, and the mtervenor, Ger-
ald Gagnon Sr. (collectively, the petition-
ers), appeal an order of the Superior Court
(Nicolosi, J.) dismissing their petition for
declardtmy judgment and writ of manda-
mus seeking the return of impact fees paid
to the respondent, the Town of Pelham
(Town). In its order, the trial court ruled
that it was within the Town's statutory
authority to adopt an ordinance that allows
current property owners to seek a refund
of unencumbered impact fees. The trial
court ruled that the petitioners had no
standing to seek the return of the 1mpact
fees. We affirm. i ¢ ,

‘The record establishes the following
facts. In 1999, the Town adépted an im-
pact fee ordinance pursuant to RSA 674:16
(2008) and RSA 674:21, V (2008) (amended
2012). The ordmance allowed the Town to
assess fees on new development in order
to pay for capital improvements necessitat-
ed by the development. The ordinance
also provided that, if the Town had not
spent or otherwise encumbered the impact
fees within six years, “[t]he current owners
of property on which impact fees have
been paid may apply for a full or partial
refund of such fees, together with any
accrued interest.” Pelham, N.H., Impact
Fee Ordinance § 1002. OO(a) (1999) super-
seded by Pelham, N.H., Impact Fees for
Public Facilities Ordinance § K1) (2006).
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Subsequent to the enactment of the 1999
ordinance, the Town required certain resi-
dential real estate developers, including
the petitioners, to pay impact fees to the
Town. After paying the fees, the petition-
ers sold the properties to individual home-
owners. The Town imposed these fees to
partially fund the construction of a new
fire station. The balance of the construe-
tion costs was to be borne by the Town.
Between 2002 and 2010, the Town spent
some of the impact fees paid by the devel-
opers, including the petitioners, on feasibil-
ity studies, architectural drawings, and
construction estimates relating to the fire
station. . On several occasions between
2006 and 2010, the voters in the Town
turned down proposals to appropriate the
additional funds needed to construct the
fire station. In March 2012, the voters
approved a warrant article for the con-
struction of the fire station. ‘

In March 2012, the pet1t10ners ﬁled an
act10n in the superlor court seekmg a de-
claratory Judgment and writ of mandamus.
The petitioners sought the refund of 1m—(
pact fees that they had pald nmore than six
years earlier, The petltlon sought a decla—
ration that the Towns expend1ture of 'the
funds for p1e -construction act1v1ty v1olated
both the impact fee statute, RSA 674: 21
V(e), and the Town ordinance. It fur ther
alleged that, because the Town had failed
to lawfully use the impact fees within six
years, the petitioners were entitled to a
refund. A short time later, Gerald Gag-
non, Sr. intervened in the matter, arguing
that, as successor-in-interest to Woodview
Development Corporation, he was entitled
to a refund of impact fees that the corpora-
tion had paid prior to selling its properties.

In its answer, the Town denied the peti-
tioners’ claim that using the impact fees
for feasibility studies, and to pay for archi-
tectural drawings and construction esti-
mates was contrary to the impact fee stat-
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ute and Town ordinance. The Town also
filed a motion to dismiss. The Town ar-
gued that, under the ordinance, only a
current property owner is entitled to a
refund of impact fees. Because the peti-
tioners no longer own the properties which
had been developed, the Town argued that
the petitioners lacked standing to seek a
refund of the impact fees. The petitioners
objected to the motion to dismiss on the
ground that the Town lacked the authority
under RSA 674:21, V(e). to enact an ordi-
nance directing refunds to be paid to the
current property owners.

The trial court agreed with the Town. It
found that RSA 674:21, V(e) did not pre-
vent municipalities from choosing to direct
refunds to the current property owners.
The  court .concluded that the ordinance
was not' ultra vires, reasoning that the
term “refund” as used in RSA 674:21, V(e)
did not require that the fees be returned
to the entity that paid them. Accordingly,
the trial court ruled that, under the ordi-
nance, the: petitioners did not have stand-
ing to seek a refund and granted the
Town’s motion to dismiss. This appeal
followed. !

[14] “Generally, in ruling upon a mo-
tion to dismiss, the trial court is required
to determine whether the allegations con-
tained in the petitioners’ pleadings are suf-
ficient to state a basis upon which relief
may be granted.” Avery v. N.H. Dep’t of
Educ., 162 N.H. 604, 606, 34 A3d 712
(2011).  “To make this determination, the
court would normally accept all facts pled
by the petitioners as true, construing them
most favorably to the petitioners.” Id.
“When the motion to dismiss does not
challenge the sufficiency of the petitioners’
legal claim but, instead, raises certain de-
fenses, the trial court must look beyond
. the petitioners’ unsubstantiated allegations
and determine, based on the facts, whether
the petitioners have sufficiently demon-

strated their right to claim relief.” Id.
(quotation and brackets omitted). “A ju-
risdictional challenge based upon lack of
standing is such a defense.” Id. at 607, 34
A.3d T12. “Since the relevant facts are not
in dispute, we review the trial court’s de-
termination on standing de novo.” Id.

[5] On appeal, the petitioners argue
that the trial court erred in interpreting
“refund” as used in RSA 674:21, V(e) to
allow payment of the unencumbered im-
pact fees to the current property owners.
The Town counters that the trial court
correctly ruled that the Town ordinance
falls within the parameters established by
the legislature.

[6-91 Deciding the issue before us re-
quires that we interpret the impact fee
statute. “Statutory interpretation is a
question of law that we review de novo.”
EnergyNorth Natural Gas v. City of Con-
cord, 164 N.H. 14, 16, 48 A.3d 960 (2012).
“We are the, final arbiter of the intent of
the legislature as expressed in’ the words
of a statute considered as a whole.” Id.
“In interpreting a statute, we first look to
the language of the statute itself, and, if
possible, construe that language according
to its plain and ordinary meaning.” Id.
“Tyrthermore, we interpret statutes in the
context of the overall statutory scheme
and not in isolation.” Id. “This enables us
to better discern the legislature’s intent
and to interpret statutory language in light
of the policy or purpose sought to be ad-
vanced by the statutory scheme.” Peti-
tion of Kskeland, 166 N.H. 554, 558, 101
A3d 11 (2014) (quotation omitted). “We
interpret legislative intent from the statute
as written and will not consider what the
legislature might have said or add lan-
guage that the legislature did not see fit to
include.” FEaton v. Eaton, 165 N.H. 742,
745, 82 A.3d 1284 (2013) (quotation omit-
ted).
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[10] When a municipality enacts an or-
dinance pursuant to a grant of authority
by the legislature, “the municipality must
exercise [its] power in conformance with
the enabling legislation.” Cmity. Res. for
Justice v. City of Manchester, 154 N.H.
748, 754, 917 A.2d 707 (2007) (quotation
omitted) (addressing a municipality’s zon-
ing power under RSA 674:16, I). If a town
enacts an ordinance “for considerations or
purposes not embodied in an enabling act,
it will be held invalid ... as an ultra vires
enactment” beyond the scope of the dele-
gated authority. Id. (quotation omitted).

The Town enacted the ordinance at issue
pursuant to its authority to adopt innova-
tive land use controls under RSA 674:16,
II. Impact fees are among the types of
innovative land use controls specifically
identified in the enablmg statute. See
RSA 674:21, I(m) (2008). Impact fees are
assessmentsx imposed upon development

“in order to help meet the needs occa-
sioned by la] development for the con-
structlon or improvement of capltal faeili-
ties,” RSA 674:21, V, thereby enabling “a
municipality to shift the cost for capital
,improvements necessitated by a develop-
ment to the developer and new residents,”
Upton v. Town of Hopkinton, 157 N.H.
115, 119, 945 A.2d 670 (2008) (quotation
omitted).

- The statutory provision at issue here
states that a municipal impact fee ordi-
nance:
shall establish reasonable times after
which any portion of an impact fee which
has not become encumbered or other-
- wise legally bound to be spent for the
purpose ‘for which it was collected shall
be refunded, with any accrued interest.
. Whenever the caleulation of an impact
fee has been predicated upon some por-
tion of capital improvement costs being
borne by the municipality, a vefund shall
be made upon the failure of the legisla-
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tive body to appropriate the municipali-

ty’s share of the capital improvement

costs within a reasonable: time. 'The
maximum time which shall be consid-

ered reasonable hereunder :shall -be 6

years. : )
RSA 674:21, V(e) (emphases added). The
term “refund” is not defined in'the statute.
See generally RSA ch. 674 (2008 ‘& ESu]‘;‘)'p.
2013). Nor does RSA 674:21, V(e) explicit-
ly address whether the unencumbered im-
pact fees must be returned to the entity
that paid them, or whether they may be
paid to another entity. !

The petitioners argue that, in the: ab-
sence of a stated recipient for unencum-
bered or unspent fees; “refund” must be
given its plain meaning, which they- sug-
gest is “to pay back or' to reimburse.”
Consequently, they assert that:the unen-
cumbered fees must necessarily be paid to
the original payor or:its successor in inter-
est. The Town counters that the statute;
when read as a whole, compels'the conclu-
sion that the legislature chose not to limit
payment of refunds to the original payor.
Alternativély, the Town argues'that, to theé
extent that the silence in the statute ve-
garding who may receive a refund creates
an ambiguity that allows us to look to the
legislative history, . that hlstory supports a
broad definition of “refund.” In contrast,
the petitioners contend that the leglslatlve
history supports their 1nterpretat10n of the
term “refund.”

[11] When a term is not defined in the
statute, we look to its common usage, us-
ing the dictionary for guidance. See’ Ca-
parco 1. Town of Danwville, 152/ N.H. 722,
726, 886 A2d 1045 (2005). Webster’s
Third New International Dictionary' de-
fines' “refund” as either “to give or put
back” or “to return (money) in restitution,
repayment, or balancing of accounts.”
Webster’s Third New International Dictio-
nary 1910 (unabridged ed.2002).  Black’s
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Law Dictionary provides that a “refund”
is “[t]he return of money to a person who
overpaid, such as a taxpayer who overesti-
mated tax liability or whose employer
withheld too much tax from earnings.”
Black’s Law Dictionary 1472 (10th
ed.2014). Neither of these definitions ex-
pHcitly states that the original payor is the
only entity that is eligible to receive' a
“refund.”

[121 We construe the meaning of statu-
tory language “not in isolation, but togeth-
er with all associated sections,” and conse-
quently our interpretation of “refund” is
informed by its use elsewhere in the stat-
ute. Appeal of Thermo—Fisher Scientific,
160 N.H. 670, 672-73, 7 A.3d 1154 (2010).
The term “refund” is also used in connec-
tion with unused exactions in RSA 674:21,
V(j). Exactions are fees charged to a de-
veloper for off-site: improvements needed
for the occupancy of a development. See
RSA 674:21, V(j). Exaction fees exist and
are regulated under state law; although
they are levied by municipalities, there is
no requirement that a municipality adopt
an exaction fee ordinance in order to law-
fully collect exactions. See id. In con-
trast, impact fees may be imposed only if a
municipality has adopted an impact fee
ordinance. See Upton, 157 N.H. at 119,
945 A.2d 670.

Under RSA 674:21, V(j), when an exac-
tion is predicated upon a municipality pay-
ing a portion of the improvement’s cost,
and the municipality fails to appropriate its
share of the cost within six years, “a re-
fund of any collected exaction shall be
made to the payor or payor’s successor in
interest.” On appeal, neither side argues
that “successor in interest” as used in the

exaction statute means anything other

than the developer’s business successor.
Assuming without deciding that this is the
proper interpretation, we observe that the
mandatory refund language in the exaction

fee statute—directing that a refund “shall
be made to the payor or payor’s successor
wn interest”’—is absent from the impact fee
statute, RSA 674:21, V(e). The petitioners
argue, in effect, that this refund languzige
should be imported into the impact fee
statute. This we decline to do. Such
would “add language that the legislature
did not see fit to include.” See Eaton, 165
N.H. at 745, 82 A.3d 1284 (quotation omit-
ted). Moreover, if, as the petitioners ar-
gue, the term “refund” can only mean
payment by the municipality to the payor
or. the payor’s successor in interest, then
the explicit directive in the exaction statute
that refunds be made to the “payor or
payor’s successor in .interest” would be
redundant and unnecessary. See State v.
Collyns,. 166 N.H. 514, 518, 99 A.3d 300,
303 (2014) (“We must give effect to all
words in a statute, and presume that the
legislature did not enact superﬂuous or
redundant words.” (quotation omitted)).

We note that the 1mpact fee statute,
RSA 674:21, V(e), was enacted in 1991, and
that the exactlon language in RSA 674: 21,
V(J) was enacted more than a decade later
in 2004. See Laws 1991, 283:2; Laws
2004, 199:3. The fact that the legislature
used different language when it subse-
quently addressed exactions supports the
conclusion that the legislature did not in-
tend the two sections to have identical
meanings. See State Employees Assoc. of
N.H. v. N.H. Div. of Personnel, 158 N.H.
338, 345, 965 A.2d 1116 (2009) (“[Wlhere
the legislature uses different language in
related statutes, we assume that the legis-
lature intended something different.” (quo-
tation omitted)).

We also observe that courts in other
Jjurisdictions have held that a “refunded”
fee can be paid to an entity other than the
original payor. See, e.g., Washington Ur-
ban League v. F.E.R.C, 886 F.2d 1381,
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1386 (3d Cir.1989) (“The fact that the par-
ty receiving the ‘refund’ never actually
overpaid the amounts in the refunds to the
refunding party should not preclude the
use of the word ‘refund’ to deseribe the
transaction.”); Texas Fastern Transmis-
sion Corp. v. Federal Power Com™n, 414
F.2d 344, 348-49 (5th Cir.1969) (declining
to interpret refund’ as requiring payment
to “the one who is out of pocket” because
such an interpretation “would do violence
to the statutory ' scheme”): Southern
County Mut. Ins. v. Surety Bank, 270
S:W.3d 684, 688-89 (Tex.App.2008) (allow-
ing insurance premium refunds to go to a
non-payor); Lake Cty. Bd. of Rev. v. Prop.
Tax App. Bd., 119 T11.2d 419, 116 Ill.Dec.
567, 519 N.E.2d 459, 461-62 (1988) (con-
strumg “refund” to allow a county to offset
its obhgatlon to repay tax overpayment
agalnst payor s future tax obligations).

The petitioners also argue: that the: trial
court’s 1nterpretatlon of RSA 674:21, V(e)
would lead to an ‘ihconsistent tr eatment of
developers The petltlonerq cite RSA
674:21, V(d), Wthh allows a munlClpahty
and developer to agree upon a payment
schedule for lmpact fees, and posit that
there could be an agreement under which
a developer is not obligated to pay the
lmpact fee until the Town first pays its
share of the capital expense. The petition-
ere argue that under such circumstances,
in the event that the Town fails to pay its
share w1th1n six years, the developer would
be reheved of its obligation to pay the
impact fee, and it would retain money that
otherwise would have been paid. The peti-
tioners contrast that situation with one in
which a developer has paid the fees up-
front, observing that, if a refund becomes
due under the Town’s ordinance after the
developer has sold its properties, the Town
would refund the fees to the current prop-
erty owners. - The petitioners argue that,
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in the first scenario, the fees would have
been “refunded” to the developer—the
original  payor. Notwithstanding - this
hypothetical inequity, however, we are not
persuaded that a different result is war-
ranted,

We will briefly address the petitioners’
remaining arguments. The petitioners ar-
gue that the legislative history supports
their interpretation of “refund ” However,
because we do not find the term “refund”
amblguous when read in the context of the
entire statute, we do not con31der the leg-
islative history.  See Clare v. Town of
Hudson, 160 N.H. 378, 384-85, 999 A.2d
348 (2010) (“Unless we find the statutory
language to be ambiguous, we will .not
examine legislative history.” (quotation
omitted)). Finally, to the extent that the
petitioners argue on appeal that the trial
court’s interpretation  of RSA 674:21, V(e)
effects a taking of their property without
just compensation, we observe that the
petitioners did not challenge the constitui-
tionality of* the statute:'in the trial court.
Moreover, in its order; the trial court did
not address the constitutionality of either
the Town’s ordinance or RSA 674:21, Vie),
nor did the petitioners raise the issue in
their motion for reconsideration. Accord-
ingly, we find that this argument was not
adequately preserved for our review, and
we decline to address it. See Dukette v.
Brazas, 166 N.H. 252, 255, 93 A.3d 734
(2014) (declining to address’issue on ap-
peal when the record did not support the
party’s assertion that it was raised before
the trial court).

For the- foregoing reasons, we. agree
with the trial court’s interpretation of “re-
fund” as it is used in RSA. 674:21, V(e),-and
conclude that the Town was within its
authority to enact an:ordinance directing
that any refund of impact fees be paid to



KL.N:: CONST. 'CO. :;v;. TOWN: OF PELHAM N.H. 665
. Cltens 107 A.3d 658 (N.H. 2014)
the ‘currént property’ owner. :See RSA ingly, the trial court did not err when it
674:16; :21, V. Because there is'no.dispute  dismissed the case. .. ;. S
that the petitioners no longer own any of Affirmed. . .1 v GF e 3o
the properties for which they paid the = N W e R B
impact fees at issue, we conclude that the DALIANIS, C.J., and HICKS,
CONBOY; and LYNN, JJ., concured.

refund of the unencumbered fees;,, Accord- ]
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