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Supreme Court of Californiain Bank

June 14, 1949

PRIOR HISTORY: APPEAL from ajudgment of the Superior Court of Los Angeles County.

Proceeding in mandamus to compel a city council to approve a proposed subdivision map. Judgment
denying writ affirmed.

OPINION BY: SHENK, J.

This appeal is by the petitioner from ajudgment denying relief in a mandamus proceeding brought to
compel the respondent city council to approve a proposed subdivision map without certain imposed
conditions.

A tentative map for the subdivision of 13 acres owned by the petitioner in what is commonly known as the
Westchester District in the city of Los Angeles was submitted in October, 1944, to the city planning
commission pursuant to the Subdivision Map Act (Stats. 1937, p. 1874, as amended, now Bus. & Prof.
Code, 8 11500 et seq.). The planning commission attached four conditions to which the petitioner
objected, whereupon he appealed to the city council. The matter was noticed for a hearing before that
body, after which an order was made sustaining each of the conditions. The petition-er thereupon
commenced the present proceeding in the superior court. Because of the inclusion in the petition of
allegations tendering the issue of lack of afull hearing, the court in overruling the demurrer to the petition
also ordered that the trial of other factual issues proceed on presentation and consideration of all material
and relevant evidence. Thetrial consumed two weeks in the course of which thetria judge viewed the
locality of the proposed subdivision. Findings were made and judgment entered upholding the lawfulness
and reasonableness of the imposed conditions. The appeal involves the sufficiency of the evidence to
support the findings and judgment.

The area known as Westchester District of which the proposed 13-acre sub-division forms a part consists
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of 3,023 acres. It ishisected in anortherly and southerly direction by Sepulveda Boulevard, and easterly
and westerly by Manchester Boulevard. It extends 1 mile to the south of Manchester and a mile and a half
to the north; and 1 mile on either side of Sepulveda. Before subdivision the land in the district was owned
by L os Angeles Extension Company, SecuritysFirst National Bank of Los Angeles, and Superior Oil
Company. The petitioner represented the latter as subdivider and selling agent.In 1940, the formation of a
general plan of development of the district was commenced. The plan fixed the business area on
Sepulveda Boulevard immediately south of Manchester Boulevard and the petitioner was placed in charge
of development by the subdividers. The soecalled cellular design of residence ot subdivision was
employed so that the rear of residential lots abuts the principal thoroughfares, thus prohibit-ing access to
the lots therefrom. Another purpose of this type of subdivision was to minimize the amount of land
required for street purposes. This general plan had been followed in the Westchester district.
Requirements insuring uniformity were imposed, among which were the dedication of a 10-foot strip in
the residence areas and a 13+foot strip on each side in the business section for the widening of Sepulveda
Boulevard, and the setting aside of a strip for planting purposes varying in width at the rear of lotsin the
residence sections bordering the principal thoroughfares.

The petitioner's 13«acre tract, the last of the subdivisions in the district, isalong narrow triangle. Its
northerly boundary is less than 500 feet in length, and the southerly point of the triangle about 2,400 feet
from the northerly line. Arizona Avenue runs along the westerly line. Sepulveda Boulevard, the principal
thoroughfare and heavily trafficked artery, borders the easterly line. These highways converge and form
the southerly point of the triangle. Sepulveda Boulevard, from a point a short distance north of the
convergence to the north line of the tract, is 100 feet wide but south of that point is 110 feet wide.
Seventyeseventh Street enters Arizona Avenue from the west approximately opposite the center of the
tract, and the proposed subdivision map shows the extension of that street through the tract. Seventyeninth
Street enters Arizona Avenue from the west a short distance north of the southerly point of the tract. An
extension of that street through the subdivision would leave atriangular tip of land about 12 1/2 feet wide
by 75 feet to the southerly point. The proposed subdivision would include 10 residence lots north of the
Seventye-seventh Street extension fronting on Arizona Avenue with 80<foot frontages and depths to
Sepulveda Boulevard varying from 312 to 462 feet. Entrance to the residence lots would be from Arizona
Avenue exclusively. Thelot immediately north of and adjoining the Seventy-seventh Street extension is
proposed to be used for business drive-in, and the lot south of Seventyesseventh Street for religious
puUrposes.

The four conditions imposed by the planning commission and approved by the city council and the trial
court are:

1. That a 10-foot strip abutting Sepulveda Boulevard be dedicated for the widening of that highway.
2. That an additional 10-foot strip along the rear of the lots be restricted to the planting of trees and
shrubbery for the purpose of preventing direct ingress and egress between the lots and Sepulveda

Boulevard.

3. That the extension of Seventyeseventh Street be dedicated to a width of 80 instead of 60 feet.
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4. That the area which would be covered by an extension of Seventy-ninth Street and south to the point of
the triangle be dedicated for street use for the purpose of eliminating it as a traffic hazard.

The petitioner objected to the foregoing conditions on the ground that they were not expressly provided
for by the Subdivision Map Act nor by city ordinance; that conditions 1, 2 and 4, and condition 3 insofar
asit required dedication in excess of 60 feet in width, bear no reasonabl e relationship to the protection of
the public health, safety or general welfare, and amount to a taking of private property for public use
without compensation.

Article VIII ( 88 94 to 99 1/2) of the Los Angeles City Charter deals with the department of city

planning. By section 94 the department is given all the powers and duties which are granted to or imposed
upon city planning commissions or departments by state law, and as provided by city ordinance, subject to
article VII1. Pursuant thereto and to the Planning Act of 1929 (Stats. 1929, p. 1805 as amended; 2
Deering's Gen. Laws, Act 5211b), thereis functioning in the city of Los Angeles a planning commission
and a director of planning appointed by it who acts as the advisory agency of the commission. Section 95
of the charter requires the director of planning to prepare a master plan for the physical development of the
city, and vests in him the powers and calls for discharge of the dutiesin relation to proposed subdivisions
as required by the Subdivision Map Act and as may be imposed by ordinance. By section 96 1/2 the
planning commission is required to hold hearings on the master plan or parts thereof and consider and
adopt the same.

Section 11525 of the Subdivision Map Act vests control of the design and improve-ment of subdivisions
in the governing bodies of cities and counties, subject to review as to reasonabl eness by the superior court
in and for the county in which the land is situated.

Section 11526 provides that the design, improvement and survey data of subdivisions and related matters,
including procedure in securing official approval, are governed by the provisions of the Subdivision Map
Act and by the provisions of local ordinances regulating the design and improvement of subdivisions.

Section 11538 makes it unlawful for any person to offer for sale or to sell any subdivision lot until the
filing of afinal map in compliance with the act and local ordinances. The conveyance of any part of a
subdivision by lot or block number is not permitted until afinal map has been recorded (8§ 11539).
Section 11550 declares that the initial action is the preparation of atentative map with data as specified in
the local ordinances and the map act.

Section 11551 statesthat if thereisalocal ordinance regulating the design and improvement of
subdivisions the subdivid-er shall comply with its provisions before the map may be approved; but if there
is no such ordinance the governing body as a condition precedent to approval may require streets and
drainage ways properly located and of adequate width but may make no other requirements.

Section 11552 provides that if the subdivider is dissatisfied with the initial action regarding the tentative
map he may appeal to the governing body which upon a noticed hearing shall take testimony as to the
character of the neighborhood in which the subdivision isto be located, the kinds, nature and extent of
improvements, the quality or kinds of development to which the areais best adapted and any other phase
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of the matter it may desire to inquire into, at the conclusion of which the governing body may make such
findings as are not inconsistent with the provisions of the act or local ordinances.

The words "Design” and "Improvement” as used in the act are defined. Section 11510 provides that
"Design"” refers to street alignment, grades and widths, alignment and widths of easements and right of
ways for drainage and sanitary sewers and minimum lot area and width. Section 11511 defines
"Improvement"” as only such street work and utilities to be installed, or agreed to be installed, by the
subdivider on the land to be dedicated for streets, highways, etc., as are necessary for the general use of
the lot ownersin the subdivision and local neighborhood traffic and drainage needs.

Ordinance No. 79310 of the city of Los Angeles, as amended, prescribes the rules and regulations
governing the platting and subdividing of lands and the filing and approval of subdivision maps. The
ordinance adopts the definitions for "Design” and "Improvement” as declared in the Subdivision Map Act.
Specifically treated are such subjects as primary and secondary streets, which are to conform to the master
plan of traffic arteries, alignments, street widths, grades, curves and tangents, intersec-tions, dead-ends,
rounding block corners, private streets, aleys, size, frontage and side lines of lots, blocks, sewer and
drainage gardes and facilities, existing improve-ments, dangerous areas, easements, walkways, and the
like. Under "Conditions of Acceptance" it is provided that the city engineer may refuse to accept any final
map which does not conform to the provisions of the Subdivision Map Act, the provisions of the
ordinance, or the conditions of approval of the tentative map. It is also provided that upon recommenda-
tion of the advisory agency or the city engineer such variations may be made as in the exercise of sound,
reasonable judgment may be warranted or required because of the size, use, physical or other conditions of
the property, or the type of subdivision, except that no variations may be made as to the requirements of
the Subdivision Map Act.

It appears to be the petitioner's contention that no condition may be exacted which is not expressly
provided for by the Subdivi-sion Map Act or the ordinance provisions not in conflict therewith; that at all
events the requirements may deal only with streets to be laid out by the subdivider within the confines of
the subdivi-sion to take care of traffic needs therein, and that no dedication may be exacted for additions to
existing streets or highways.

It must be obvious at the outset that this effect may not be drawn from the statute or from the city's organic
law or ordinanc-es. The foregoing review of those provisions does not indicate that the authority of the
city plannersis so circumscribed. The status of an autonomous city (Const. art. X1, 8§ 6; West Coast
Advertising Co. v. San Francisco, 14 Cal.2d 516 [95 P.2d 138]; City of Oakland v. Williams, 15 Cal.2d
542 [103 P.2d 168]) is recognized by express references to city ordinances in the Subdivision Map Act.
Where as here no specific restriction or limitation on the city's power is contained in the charter, and none
forbidding the particular conditionsisincluded either in the Subdivision Map Act or the city ordinances, it
is proper to conclude that conditions are lawful which are not inconsistent with the map act and the
ordinances and are reasonably required by the subdivision type and use as related to the character of local
and neighborhood planning and traffic conditions.

The petitioner relies on section 11551 of the act which purports to limit authority to impose conditionsin
the absence of local ordinances, and on the definition of the word "Improvement” in section 11511. But
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here the applicable provisions of the ordinanc-es and of the act do not restrict reasonable conditions to
provide streets and highways in relation to the local and neighbor-hood traffic needs. The word
"Improvement"” as used in the act refers only to such improvements as are to be installed by the subdivider
on the land to be dedicated to those needs. Implicit therein is the recognition that reasonable conditions
may be imposed for the dedication of land for necessary purposes which is not to be improved by the
subdivider. The provisions of the act do not impose the restrictions or limitations on the land which may
be dedicated as invoked by the petitioner, but merely constitute a definition of the word "improvement” as
used in the act. If the dedications for the widening of Sepulveda Boulevard and for the elimination of the
southern tip of the triangle are otherwise lawfully required it can be no source of complaint to the petition-
er that he is not required to make the improvement as well as the dedication. Thetrial court correctly
determined that the conditions imposed were not precluded by the act.

The Subdivision Map Act (8 11552) and the city ordinances indicate that the matters for consideration in
relation to the reasonableness of imposed conditions contemplate the character of the neighborhood, the
kinds, nature and extent of improve-ments, the quality or kinds of development to which the areais best
adapted, the traffic needs, and other phases, including the size, use, physical or other conditions of the
property, and the type of subdivision.

Asto condition 1, that a 10«foot widening strip be dedicated, the finding is that the widening of Sepulveda
Boulevard had been in contemplation by the authorities whether or not the petitioner intended to
subdivide; but that the creation and the proposed uses of the subdivision would give rise to traffic and
other conditions necessitating the widening of the boulevard; that the widening was necessary for and
would benefit the lot owners, and that the requirement was reasonably related to the protection of the
public health, safety and general welfare.

With regard to condition 2, that an additional 10 feet be reserved for a planting strip, the court found that
such a strip was already in contemplation, but that the creation of the subdivision necessitated the
restricted use to confine ingress and egress to and from the lots away from Sepulveda Boulevard; to screen
the lot owners from the traffic noises, fumes and views of the fastemoving traffic on the boulevard; to
provide safety islands for residents crossing the boulevard on foot and waiting lanes for vehicular traffic,
and that the imposition of the condition was reasonably related to the protection of the public health,
safety and general welfare.

It was found that the foregoing pattern of subdivision, including the widening and planting stripsin the
development of Sepulveda Boulevard frontage, was in conformity with neighborhood plan and design, and
had been carried out without objection by the petitioner and othersin the district until the filing by petition-
er of the tentative map for subdivision of his 13 acres. Variations in some requirements, changes in or
abandonment of others, delays in making improvements, incomplete-ness of the master plans or failure to
indicate thereon the precise details, the court found to be minor, not unauthorized, and without adverse
bearing on the lawfulness or reasonableness of the conditions imposed.

The finding as to condition 3, respecting the required 80<foot width of the Seventysseventh Street

extension through the tract, was covered by the trial court's general conclusion that there was no
unreasonabl e application of the Subdivision Map Act as to any of the conditions objected to by the
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petitioner.

Specifically asto condition 4, the dedication to eliminate the southerly tip of the triangle, it was found that
without regard to the subdivision it had been the intention to project Seventye-ninth Street either across the
petitioner's tract or below it; also that the subdivision would give rise to and create traffic conditions and
hazards necessitating the elimination of the tip for the proper control of traffic in the locality, would
benefit the lot owners in the proposed subdivision, and was reasonable related to the protection of the
public health, safety and general welfare.

All intendments must be indulged to sustain the findings and judg-ment. Conside-ration alone of the
physical facts and conditions, remembering aso that the trial judge viewed the locality, indicate sufficient
support therefor.

The contentions respecting the required width of the Seventye-seventh Street extension will not be further
discussed except to note that the proposed business and religious uses of the respec-tive abutting lots and
the fact that Seventysseventh is the only street to transverse the tract between Sepulveda Boulevard and
Arizona Avenue, sufficiently support the conclusion that the required width is reasonably related to the
potential traffic needs.

The petitioner does not quarrel with the conclusion that the other conditions are desirable and that their
fulfillment will accomplish the ends stated. His more specific complaint is that the city contemplated
taking the property for the purposes indicated in any event, that the benefit to the lot owners and the tract
will be relatively small compared to the beneficial return to the city at large; therefore that the
requirements amount to an exercise of the power of eminent domain under the guise of pursuing the
authority of subdivision map proceedings, and that the exercise thereof is unconstitutional unless
compensation be paid.

In his arguments the petitioner appears to have lost sight of the particular type of 1ot subdivision and
uniformity of neighbor-hood design and plan theretofore applied in the locality, including the requirement
for strip dedication for widening purposes and strip restriction to planting use without dedication. As
stated, consideration of these mattersis not precluded by the provisions of the Subdivision Map Act, but
on the contrary both the statutory provisions and the local law indicate that the subdivision design and use
should conform to neighborhood planning and zoning requirements. Here the greater than average depth
of the lots minimizes the land loss and street improvement cost. In fact it may be said that the petitioner's
position would seem to be greatly improved by this type of subdivision and its related requirementsin
conformity with neighborhood planning and zoning.

The regular design of subdivision, with ingress and egress to and from Sepulveda Boulevard, would have
been out of harmony with the neighborhood plan and traffic needs. It would have required dedication and
improvement by the petitioner of lateral service roads and lanes for diversion of the local traffic to and
from the main artery which the evidence shows would have used more land than for the widening and
planting strips, and would have increased the cost of the improvements to be installed by the petitioner.
The record indicates that the soecalled cellular design was generally adopted because it interfered less with
the free flow of traffic, minimized the hazards on the main thoroughfares, and reduced land dedication and
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improvement expense. The petitioner and the lot ownersin the subdivision will participate in these
benefits and savings by the selection of and adherence to the particular design. In fact the petitioner
makes no objection to that design as such. It isto be assumed that he prefersit with the resulting savings
inland and cost. But he seeks in addition compensation for the fulfillment of the conditions which make
thistype of lot subdivi-sion feasible.Similar observations apply to the dedication of the southerly tip of the
triangle. The petitioner could reasonably be required to provide for the dedication and improvement of the
extension of Seventyeninth Street through the tract to provide safe turning for traffic to and from the
subdivision, and incidentally to eliminate as atraffic hazard the practically useless remainder of the tip.
He has lost nothing by the requirement for dedication and is benefitted by being relieved of the burden of
improvement. The conclusion isjustifiable that the widening and plainting strips and the elimination of
the hazardous tip are as much a part of design and improvement within the proposed subdivision as would
the lateral and transverse service roads and lanes had the regular or noncellular design been sel ected.

Questions of reasonableness and necessity depend on matters of fact. They are not abstract ideas or
theories. In agrowing metropolitan area each additional subdivision adds to the traffic burden. Itisno
defense to the conditions imposed in a subdivi-sion map proceeding that their fulfillment will incidentally
also benefit the city asawhole. Nor isit avalid objection to say that the conditions contemplate future as
well as more immediate needs. Potential as well as present popul ation factors affecting the subdivision and
the neighborhood generally are appropriate for consideration. Nor does the fact that master plans are
incomplete, or that the specific details are not shown thereon, affect the result. It wasin evidence that the
city had been working toward the formulation of a complete and entire master plan, although all the
elements or parts thereof were not as yet in the final stage of completion.

The contention that the requirements for a master plan or some overeal plan must be approved and
adopted before authority vestsin relation to the conditions here imposed is without merit since in any
event the charter contemplates that portions thereof may be adopted. It isinconceivable that a master plan
including all essential factors for a growing city could be completed in a short period of time. The trial
court correctly concluded that delay in the adoption of the final master plan or plans had no material
bearing on the controversial issuesin this proceeding. The reasonableness of the conditions and the
authority to impose them do not necessarily depend upon their inclusion in the official master plan for the
district. Asnoted, subdivision design and improvement obviously include conformance to neighborhood
planning and zoning, and it may properly be said that the formulation and acceptance of the uniform
conditions in the development of the district constitute the practical adoption of a master plan and zoning
requirements therefor.

Nor isthere merit in the petitioner's contention that a uniform plan is lacking because of some
discrepanciesin uniformity or delays in enforcement or fulfillment of the conditions. Time, funds and
manpower are requisites to execution, and lack of speed in accomplishment, or some changes because of
differing circum-stances as to use or otherwise, cannot defeat the otherwise uniform and reasonable
application of the imposed conditions in a growing community.

The petitioner may not prevail in his contention that, since the use of the land for the purposes stated was

contemplated in any event, the dedication and use reservation requirements in this proceeding are
unconstitutional as an exercise of the power of eminent domain. A sufficient answer isthat the proceeding
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here involved is not one in eminent domain nor is the city seeking to exercise that power. Itisthe
petitioner who is seeking to acquire the advantages of lot subdivision and upon him rests the duty of
compliance with reasonable conditions for design, dedica-tion, improvement and restrictive use of the land
so asto conform to the safety and general welfare of the lot owners in the subdivision and of the public.
The welleconsi-dered observationsin Mansfield & Swett v. Town of West Orange, 120 N.J.L. 145[198
A. 225], aso involving a subdivision proceeding, are pertinent in this connection. The court there
recognized the distinction between the exercise of the sovereign power of eminent domain and the
noncompensatory nature of reasonable restrictions in respect to private interests when they must yield to
the good of the communi-ty. That these general principles apply in subdivision map proceedingsis also
demonstrat-ed in the cases of Ridgefield Land Co. v. City of Detroit, 241 Mich. 468 [217 N.W. 58], and
Newton v. American Sec. Co., 201 Ark. 943, 948 [148 S.W.2d 311], where the distinction was made
between the exercise of authority in such proceedings and the exercise of the power of eminent domain.
In each of those cases it was held that the requirement for the dedication of land to the widening of
existing streets was not a compulsory taking for public use; but that where it is a condition reasonably
related to increased traffic and other needs of the proposed subdivision it is voluntary in theory and not
contrary to constitutional concepts.

In Village of Euclid v. Ambler Realty Co., 272 U.S. 365 at 387 [47 S.Ct. 114, 71 L.Ed. 303] (1926) it was
observed that regula-tions, the wisdom, necessity and validity of which as applied to existing conditions
were so apparent that they are now uniformly sustained, would probably have been rejected as arbitrary
and oppressive a century or even a half a century ago; that while the meaning of constitutional guaranties
isinvariable, the scope of their application must expand or contract to meet the physical changes which
are constantly coming within the field of their operation; and that only those regulations must fall which
clearly do not meet the constitutional meaning as applied to changing conditions. Similar expressions are
found in Miller v. Board of Public Works, 195 Cal. 477, 484485 [234 P. 381, 38 A.L.R. 1479]; Zahn v.
Board of Public Works, 195 Cal. 497, 513 [234 P. 388]; and Dwyer v. City Council, 200 Cal. 505, 514
[253 P. 932] (1927). These declarations by the Supreme Court of the United States and of this state more
than 20 years ago are also pertinent in this case to uphold the conclusions of reasonableness based on the
record.

No sufficient reasons have been advanced which would justify this court in overturning the findings of the
trial court as to the authority for and the reasonable-ness of the conditions imposed.

The judgment is affirmed.

DISSENT BY: CARTER, J.

| dissent.

Inasmuch as it has been concluded by the mgjority that the conditions here involved were validly imposed
under the police power, it becomes necessary to discuss appellant's contention that the conditions imposed

(with the exception of condition No. 3) constitute an exercise of the power of eminent domain disguised as
the police power.
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First, | would like to point out that the proposed projection of Seventyeninth Street (which would leave an
isolated tip or triangle on the proposed subdivision) has been abandoned. It isthistrianglewhichitis
proposed that appellant dedicate for street purposes (condition No. 2). Thetrial court found that "since the
institution of said action, the location and projection of Seventyesninth Street in an easterly direction in and
to Sepulveda Boulevard has been changed so that at the present time the plan of the City of Los Angeles
with regard to the projection of Seventy+ninth Street isto project said street into Sepulveda Boulevard at a
point south of the tip of said tract so that the same will not intersect said tract or any portion thereof;..."

If the Subdivision Map Act is construed to mean that the city planning commission may require a
dedication of land to improve streets already in existence from one who proposes to subdivide before his
tentative map may be approved and recorded, regardless of the fact that there is no ordinance requiring
such dedication, then it is my position that such a procedure is nothing more than ataking of appellant's
property without making compensation therefor. It is my position, also, that such a construction fliesin
the face of the express words of the statute ( 8§ 11551 Bus. & Prof. Code), and that by so doing, the
majority have opened the door to the question of constitutionality. The question then presented is whether
the required dedication goes beyond the police power and enters the field of eminent domain.

In House v. Los Angeles County Flood Control Dist., 25 Cal.2d 384, 388 [153 P.2d 950], this court said:
"While the police power isvery broad in concept, it is not without restriction in relation to the taking or
damaging of property. When it passes beyond proper boundsin itsinvasion of property rights, it in effect
comes within the purview of the law of eminent domain and its exercise requires compensation. (Varney
& Greenv. Williams, 155 Cal. 318 [100 P. 867, 132 Am.St.Rep. 88, 21 L.R.A.N.S. 741]; Pecific
Telephone etc. Co. v. Eshleman, 166 Cal. 640 [137 P. 1119, Ann.Cas. 1915C 822, 50 L.R.A.N.S. 652])."

So far as the construction of improvements is concerned, however, even though their purpose be to
promote and insure the public safety and convenience, the right of the state to take "private property"
without the payment of "just" compensa-tion, has been expressly forbidden by both the eminent domain
provision of the state Constitution and the due process clause of the Fourteenth Amendment to the
Constitution of the United States. (Cal. Const., art. I, § 14; Chicago, B.&Q.R.Co. v. Chicago, 166 U.S.
226 [17 S.Ct. 581, 41 L.Ed. 979].) Obviously, under these provisions, if the state (or its subdivisions)
appropriates the land itself for a public use, it is exercising its power of eminent domain with a
corresponding liability to pay the owner the value of the land.

The majority say that the 10-foot widening strip needed for Sepulveda Boulevard (condition No. 1) is
necessary and reasonably related to the protection of the public health, safety and general welfare. In
Mansfield & Swett v. Town of West Orange, 120 N.J.L. 145[198 A. 225], which is, incidentally, one of
the very few cases relating to subdivisions, this theory was expressly exploded. "Nor do we think that
increased traffic hazards constitute a valid objection to the development. It is not a sound argument that
the subdivision will attract additional dwellers, and thereby increase the volume of traffic and create the
need for additional police supervi-sion.These are mere incidents of municipal growth. The proposed
developments, if surrounded with reasonable safeguards, will plainly not create abnormal traffic hazards
inimical to the public welfare." And in House v. Los Angeles County Flood Control Dist., supra, Mr.
Justice Curtis, speaking for the mgjority of this court, said: " Thus there is recognized the incontestable
proposition that the exercise of the police power, though an essential attribute of sovereignty for the public
welfare and arbitrary in its nature, cannot extend beyond the necessities of the case and be made a cloak to
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destroy constitutional rights as to the inviolateness of private property."

In Bacich v. Board of Control, 23 Cal.2d 343, at 351 [144 P.2d 818]: "... it issaid that in spite of that
soecalled policy 'the courts cannot ignore sound and settled principles of law safeguarding the rights and
property of individuals. This[improve-ment] may be of great convenience to the public generally, but the
properties of abutting owners ought not be sacrificed in order to secureit'’; and, quoting from Sedgwick on
Congtitutional Law: "'The tendency under our system istoo often to sacrifice the individual to the
community; and it seems very difficult in reason to show why the State should not pay for property which
it destroys or impairs the value, as well asfor what it physically takes.... (Liddick v. City of Council
Bluffs, 232 1owa 197 [5N.W.2d 361, 372, 382)).

"In some degree those opposed policies are manifested in the conflict between the
constitutional mandate that compensation be paid when private property is taken or damaged
for a public purpose and the exercise of police power where compensation need not be paid.
The line between those two conceptsis far from clearly marked . . . . It does not appear that
any compelling emergency or public necessity required its construction without the payment
of compensation for property damaged. Therefore the State may not escape the payment of
compen-sation under the police power."

The majority say that the petitioner may not prevail in his contention that, since the use of the land for the
purposes stated was contemplated in any event, the dedication and use reservation requirements in this
proceeding are unconstitutional as an exercise of the power of eminent domain. "A sufficient answer [say
the majority] isthat the proceeding here involved is not one in eminent domain nor is the city seeking to
exercise that power." Why isthis a sufficient answer? Isacourt to be precluded from a determination of
whether or not constitutional mandates have been disobeyed because of the form a proceeding takes? It
would seem that because the conditions imposed were said to have been imposed under the police power
this court should be precluded from determining whether or not such was the case.

The majority rely on the "welleconsidered” cases of Mansfield & Swett v. Town of West Orange, supra,
and Ridgefield Land Co. v. City of Detroit, 241 Mich. 468 [217 N.W. 58]; and Newton v. American Sec.
Co., 201 Ark. 943148 S.W.2d 311]. In the Mansfield case, which is not particularly applicable here,
thereisagreat deal said to the effect that city planning is an exercise of the police power. | have no
guarrel with that statement. The facts of that case are distinguishable from those here under
consideration. There, a proposed subdivision of a4 1/2«acre lot was under consideration. On thislot was
an old manor house which the subdivider proposed to destroy and build in a number of homes. This
proposition was disapproved by the planning board for several reasons, anong which was the fact that the
surrounding property owners did not approve; that it would not conform to existing conditionsin the area;
that it would increase traffic hazards, fire hazards, and place upon the municipality the burden of
additional policing and additional supervision of traffic, and that it would interfere with safety, health and
genera welfare in the community. The court held that none of these objections were valid in that planning
was done as an exercise of the police power and for the benefit of the public.

The Ridgefield Land Company and Newton cases support the view taken by the majority, but the
reasoning leaves much to be desired, despite the adjective applied by the mgjority. Inthe Ridgefield case,
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it was said: "In theory at least, the owner of a subdivision voluntarily dedicates sufficient land for streets
in return for the advantage and privilege of having his plat recorded." As authority for this proposition, the
courtscitesRossv. U.S. ex. rel. Goodfellow, 7 App.D.C. 1, to the effect that: "It must be remembered
that each owner has the undoubted right to lay off hisland in any manner that he pleases, or not to
subdivideit at all. He cannot be made to dedicate streets and avenues to the public. If public necessity
demands parts of hisland for highways, it can be taken only by condemnation and payment of its value.
But he has no corresponding right to have his plat of subdivision so made admitted to the records.

"In providing for public record Congress can accompany the privilege with conditions and
limitations applicable alike to all persons. In providing for such record in the Act of 1888 (25
Stats. 451) Congress sought to subserve the public interest and convenience by requiring
practical conformity in all subdivisions of land into squares, streets and avenues, with the
general plan of the city as originally established, and this, regardless of the fact that it might,
in instances, practically coerce the dedication of streets to public use which would otherwise
have to be paid for."

Theword "coerce" is particularly applicable in the case under consideration. Section 11538 (Bus. & Prof.
Code) provides: "It is unlawful for any person to offer to sell, to contract to sell or to sell any subdivision
or any part thereof until afinal map or record of survey map thereof in full compliance with the provisions
of this chapter and any local ordinance has been duly recorded or filed in the office of the recorder of the
county in which any portion of the subdivision islocated." Section 11539 provides. "Conveyances of any
part of a subdivision shall not be made by lot or block number, initial or other designation, unless and until
afinal map has been recorded.” Section 11541: "Any offer to sell, contract to sell or sale contrary to the
provisions of this chapter is a misdemeanor, and any person, firm, or corporation, upon conviction thereof,
shall be punishable by afine of not less than twentyefive dollars ( $25) and not more than five hundred
dollars ( $500), or imprisonment in the county jail for a period of not more than six months, or by both
such fine and imprisonment.”

In the three cases relied upon by the mgjority (Mansfield & Swett v. Town of West Orange, supra;
Ridgefield Land Co. v. City of Detroit, supra, and Newton v. American Sec. Co., supra), it would seem
that the only penalty provided for in the event that the proposed subdivision was not approved was that the
plat could not be recorded. These cases do not involve afine or imprisonment, or both, as contempl at-ed
by the Map Act.

The construction placed upon the Subdivision Map Act by the majority has the effect of telling the
subdivider that he may dedicate land to the city for the privilege of recording and selling - a matter which
isnot aprivilege, but aright, in other situations, or let the land go idle, or sell it and go to jail, pay afine,
or both. This, it appearsto me, amounts to aform of duress that is reminiscent of the type of practice
which prevailed in another country prior to the last great war.

It istrue that in Archer v. City of Los Angeles, 19 Cal.2d 19, 23, 24 [119 P.2d 1], amajority of this court
said: "The state or its subdivisions may take or damage private property without compensation if such
action is essential to safeguard public health, safety, or morals. [Citing cases]. In certain circum-stances,
however, the taking or damaging of private property for such a purpose is not prompted by so great a
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necessity asto be justified without proper compensation to the owner. [Citing cases]. The liability of the
state under article |, section 14 of the California Constitution arises when the taking or damaging of
private property is not so essential to the general welfare as to be sanctioned under the 'police

power' [citing cases], and the injury is one that would give rise to a cause of action on the part of the
owner independently of the constitutional provision." [Citing cases.] Thisisadoctrine of stateism with
which | positively disagree as appears from my dissenting opinion in that case.

Manifestly, the correct test of whether or not the police power has been properly exercised is not and never
has been the degree of public necessity. To be appropriate it must be for the public health, safety, morals,
or general welfare.We should all agree upon that. But if the degree of public necessity be the test, then the
constitutional guarantee of just compensation for property taken for a public use is completely and forever
abrogat-ed. If alegidlative body finds that public necessity requires the taking of property for highways,
for streets, for awater supply, for recreational areas, for hospitals, for schools or other public buildings, or
for amyriad of other public purposes, the courts must accept such afinding as conclusive. If such a
finding is al that is necessary to warrant the exercise of the police power, there will be no occasion for the
state or other public agency ever paying for any private property taken or damaged for a public
improvement. Who may say that property for schools, highways, streets, etc., is not absolutely necessary
for the proper function-ing of the government? Indeed, it is an indispensable factor in the exercise of the
power of eminent domain where compensation is payable, that the public convenience and necessity
demand the taking or damaging of any private property involved in the public improvement

contemplated. Thus, under the theory advanced in the majority opinion, in any case that the power of
eminent domain may be properly exercised, the police power could aso be invoked with the result that no
compensation could be recovered. Although it isdifficult to charter the dividing line between the exercise
of the two powers, it should be said that police power operates in the field of regulation, except possibly in
some cases of public emergency, such as afire, where buildings may be destroyed, rather than in the
taking of property for some public improvement. "But the moment the legidature passes beyond mere
regulation, and attempts to deprive the individual of his property, or of some substantial interest therein,
under pretense of regulation, then the act becomes one of eminent domain, and is subject to the obligations
and limitations which attend an exercise of that power.... Under the one [police power], the public welfare
is prompted [sic] by regulation and restricting the use and enjoyment of property by the owner; under the
other [eminent domain], the public welfare is promoted by taking the property from the owner and
appropriat-ing it to some particular use.” (Vol. I, Lewis, Eminent Domain (3d ed.), 8§ 6, p. 14.)

In Bealsv. City of Los Angeles, 23 Cal.2d 381, 387 [144 P.2d 839], Chief Justice Gibson, speaking for
the majority of this court, said: "We agree, however, with plaintiff's contention that the complaint states a
cause of action. Closing of the alley results in the taking or damaging of private property for a public use.
It is settled that the ascertainment and payment of damages is a condition precedent to the right of acity to
do public work which will destroy or damage private property. [Cases cited.] The obligation to make
compensation arises from the constitutional provision that 'Private property shall not be taken or damaged
for public use without just compensation having first been made to, or paid into court for, the owner...
(Cal. Const., art. |, § 14.) In Bigelow v. Ballerino, 111 Cal. 559, 564 [44 P. 307], which aso involved the
vacation of an alley, it is stated that, 'The constitutional rights of an owner of private property whichis
sought to be taken or damaged for public use are two: 1. Theright to compensation; and 2.The right to
have that compensation made or paid into court before his property istaken or injuriously affected... the
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property owner may rest secure in the protection which the constitution affords him that his property shall
not be taken or damaged without compensation first made. It is not incumbent upon him to demand that
the authorities shall respect his rights; the duty is theirs to work no unlawful invasion of them.™ [Emphasis
added.]

In Peoplev. Ricciardi, 23 Cal.2d 390, 397 [144 P.2d 799], Mr. Justice Shenk, speaking for the majority of
this court, said: "It is also the settled law that 'An abutting owner has two kinds of rightsin ahighway, a
public right which he enjoys in common with all other citizens, and certain private rights which arise from
his ownership of property contiguous to the highway, and which are not common to the public
generally;... An abutting landowner on a public highway has a special right of easement and user in the
public road for access purposes, and thisis a property right which cannot be damaged or taken away from
him without due compensation.”

And yet, this same court now holds that certain land may be taken from a property owner for improvement
of an existing street just because he wishes to subdivide his property adjacent thereto. If he chooses to
build a house for himself and live there in solitary splendor, could the city require dedication of land for
street widening purposes, or would it be required to pay him just compensation? What if he chooses not to
subdivide and the proposed plan for widening Sepulveda Boulevard goes through?

The widening of the space for vehicle traffic in a street or other highway, by adding to the street or
highway a strip of land of an abutting property owner, clearly gives the owner aright to compensation.
(55 A.L.R. 896; Fulton County v. Amorous, 89 Ga. 614 [16 S.E. 201]; Terrell County v. York, 127 Ga.
166 [56 S.E. 309]; Watkinsv. Welch Grape Juice Co., 96 App.Div. 114 [89 N.Y .S. 47]; Peckham v.
Henderson, 27 Barb. (N.Y.) 207; Quantz v. Concord, 150 N.C. 539 [64 S.E. 433]; Re Girard Avenue
(Pa.), 11 Phila. 499; Barnhart v. City of Grand Rapids, 237 Mich. 90 [211 N.W. 96]; Dow Arneson Co. v.
City of St. Paul, 117 Minn. 164 [225 N.W. 92]; Sherlock v. Mobile County, 241 Ala. 247 [2 So.2d 405];
City of Raleigh v. Hatcher, 220 N.C. 613 [18 S.E.2d 207].) There would appear to be no necessity for
citing the numerous cases involving street widening done by the state, or its subdivisions, under the power
of eminent domain.

| object to the following statement in the majority opinion as unsound and in conflict with settled law: "As
noted, subdivision design and improvement obviously include conformance to neighbor-hood planning
and zoning, and it may properly be said that the formulation and acceptance of the unfirm conditionsin the
development of the district constitute the practical adoption of a master plan and zoning requirements
therefor.” [Emphasis added.] No authority is cited for this amazing statement which is directly contrary to
one made by the same author in the case of Kleiber v. City etc. of San Francisco, 18 Cal.2d 718, 724 [117
P.2d 657]: "The act [Housing Authorities Law; Stats. Ex. Sess. 1938, p. 9; 2 Deering's Gen. Laws, Act
3483] aso prescribed the powers, duties and obligations of the authority and of the city in carrying out its
salutary purposes. Every necessary legidative act was completed by the legislature. There was nothing
left to do except to administer the law. Governing bodies of cities, counties, or cities and counties perform
both legidative and executive or administra-tive acts. The former is ordinarily performed by ordinance;
the latter may be done by resolution. The steps to be taken by the city to gain the advantages afforded by
the law are in the ascertainment of facts, and are administrative in character. To gain those advantages the
city must proceed in the manner specified in the act. Furthermore, since the statute is the only authority
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under which the city may act in the premises, and the subject matter of the action is of more than local
concern, the city is bound to proceed in accordance therewith. [Emphasis added.]

The Planning Act of 1929 as amended (Stats. 1937, ch. 665, p. 1817; 2 Deering's Gen. Laws, 1944 ed.,
Act 5211b, p. 1768) provides for the adoption by the city of a master plan, or portions thereof. The charter
of the city of Los Angeles provides for the preparation of a master plan or portions thereof by the director
of planning and the city planning commission and for the adoption thereof by the city council. The charter
(art. 111, 8 21) also providesthat "All legidative power of the city except as herein otherwise provided is
vested in the Council and shall be exercised by ordinance, subject to the power of veto or approval by the
Mayor as herein set forth. Other action of the Council may be by order or resolution, upon motion."

It would seem that the control of streetsin acity ¢ laying out, widening, etc., ¢ is alegislative power
delegated by the state. (4 McQuillin, Municipal Corporations, p. 73; Kellogg v. Sherrill, 24 Ohio App.
169 [156 N.E. 418].) And that any plan proposed by the planning commission for such streets must be
established by ordinance adopted by the city council as provided for by the city charter.

McQuillin, speaking of city planning, has thisto say: "Manifestly all action on the part of the city in this,
asin other respects, must be sanctioned by the law. No power can be exerted by its officers, or citizens
however necessary or desirable unless it proceeds from legislative authority consistent with organic legal
provisions, national and state. Inasmuch therefore as city planning and zoning involves interference more
or less with the rights of persons and of property the path along which the city may safely movein this
enterprise should be known, otherwise difficul-ties and failures are certain. If under the law asit now
stands obstacl es interpose they may be removed by knowledge of the city's political and legal status, its
power and the source and construc-tion thereof, including, of course, judicial decisions relating thereto
which point out the purpose of constitutional guarantees and rights of persons and of property as such
rights exist at the time of the action, and as they may be restricted in response to insistent reasonable
public requirements by the particular community or the part thereof involved." (1 McQuillin, Municipal
Corporations (2d ed.), p. 354.)

The same arguments are applicable to the requirement (condi-tion No. 4) of a 10«foot strip of land for tree
and shrub planting purposes. The Map Act does not contemplate the imposition of such a condition. The
act refersto street alignment, grades, widths, easements, rights of way for drainage and sanitary sewers,
minimum lot area and width, street work, utilities, highways and public ways. Assuming that thisisa
requirement analogous to a seteback line and that the director of planning may be authorized by ordinance
to impose such a condition in the interests of the public health, safety, etc., thereis still no ordinance so
providing, and there is no such provision in the Map Act. Asthis court said in the Kleiber case, supra,
“the city must proceed in the manner specified in the act..."

| cannot agree with the majority of this court in the interpre-tation of the Subdivision Map Act (Bus. &
Prof. Code, 8 11500 et seg.) or with the interpretation of the only local ordinance which is applicable to
the facts at hand. In my opinion, the statutes and the ordinance should be construed in the manner
hereinafter set forth.

This case involves the interpretation of portions of the California Subdivision Map Act (Bus. & Prof.
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Code, § 11500 et seq.), certain ordinances of the city of Los Angeles, and the validity of the methods
employed by respondent city in administer-ing the same.

Appellant, aLos Angeles subdivider, pursuant to the Subdivi-sion Map Act and certain ordinances of the
city, submitted to the planning department of the city of Los Angeles a tentative subdivision map of a
13~acretract in what is generally referred to as the Westchester District. After investigation, the city
council of respondent adopted the recommendation of its planning commission and imposed upon
appellant a number of conditions precedent to approval of the map. Appellant sought awrit of mandatein
the trial court to require respondent city to approve the map without the imposition of the following four
conditions:

(1) That appellant dedicate a strip 10 feet wide along the front of his tract for the widening of Sepulveda
Boulevard on which his subdivision abuts;

(2) That appellant dedicate for street purposes the triangular southerly point or tip of his subdivision;

(3) That appellant dedicate a strip 80 rather than 60 feet in width for 77th Street which traverses the
subdivision; and

(4) That appellant set aside a strip of land 10 feet in width in addition to the 10 feet needed for widening
the boulevard for the planting of trees and shrubbery.

These four conditions were held by thetrial court to have been validly imposed as a condition precedent to
approval of the subdivision map.

Appellant contends: (1) That the State Planning Act of 1929 as amended (Stats. 1929, p. 1805, 2 Deering's
Gen. Laws, Act 5211b, p. 1768) is applicable to the city of Los Angeles, and that respondent had neither
conformed to its provisions, nor to the provisions of the Los Angeles City Charter requiring a master plan;
(2) That the proper construction of the Subdivision Map Act did not permit the imposition of conditions
(D), (2), and (4), or if aproper construction did so permit, that the act is unconstitutional in that the
imposition of such conditions constituted an exercise of the power of eminent domain without compensa-
tion under the guise of the police power.

Article VIII of the charter of the city of Los Angeles (provid-ing for a department of city planning)
providesin section 94 1/2 thereof that the department shall be under the control and management of a
director of planning. Section 95g provides that "He [the Director of Planning] shall make investigations
and report on the design and improvement of all proposed subdivisions of land and shall have such powers
and perform such duties as are required by the Subdivision Map Act of the State of California.”

The Subdivision Map Act (Bus. & Prof. Code, supra) provides that any person, firm, corporation,
partnership or association, causing land to be divided into a subdivision for himself or for others shall
comply with certain formalities. Such subdivider must prepare and present to the governing body of the
particular city or county a "tentative map" of the proposed subdivision and the existing conditionsin and
around it. This map must comply with the provisions of the act and of any local ordinance passed by the
governing body of the city or county. It also providesthat it isunlawful for any person to offer to sell, to
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contract to sell or to sell any subdivision or any part thereof until the proposed subdivision has been
approved and a map thereof recorded.

The Business and Professions Code provides: Section 11506: "'Local ordinance' refers to an ordinance
regulating the design and improvement of subdivisions, enacted by the governing body of any city or
county under the provisions of this chapter or any prior statute, regulating the design and improvement of
subdivisions, in so far asthe provisions of the ordinance are consistent with and not in conflict with the
provisions of this chapter.”

Section 11510: "'Design'’ refers to street alignment, grades and widths, alignment and widths of casements
and right of ways for drainage and sanitary sewers and minimum lot area and width."

Section 11511: "'Improvement’ refers to only such street work and utilities to be installed, or agreed to be
installed, by the subdivider on the land dedicated or to be dedicated for streets, highways, public ways, and
easements, as are necessary for the general use of the lot ownersin the subdivision and local neighborhood
traffic and drainage needs, as a condition precedent to the approval and acceptance of the final map
thereof."

Section 11551: "In case thereisalocal ordinance, the subdivider shall comply with its provisions before
the map or maps of a subdivision may be approved. In case thereisno local ordinance, the governing
body may, as a condition precedent to the approval of the map or maps of a subdivision, require streets
and drainage ways properly located and of adequate width, but may make no other requirements.”

Ordinance No. 79310 as amended by ordinances Nos. 81815, 83263 and 85666 was in effect at the time
appellant submitted the map of the proposed subdivision here involved.

There was admitted in evidence a master plan for primary and secondary streets which had been approved
by the city planning commission. Thereis no doubt that Sepulveda Boulevard falls within the "primary
street” classification. This master plan had not been adopted by the city council by ordinance as the
following excerpt from the testimony at the trial shows. Mr. Bennett, director of planning for the city of
Los Angeles since 1941, after testify-ing that it was the proper procedure for the city council to adopt by
ordinance any zoning map and text, was questioned, and answered as follows:

"Question: And Exhibit Y, which is the proposed master plan of traffic arteries for the city of
Los Angeles, has that been adopted by the Council?

"Answer: No, Sir.
"Question: Either by resolution or ordinance?
"Answer: No, sir."

With respect to the condition on (No. 1, supra) imposed for the purpose of widening Sepulveda
Boulevard, concededly a primary street, and upon which appellant's subdivision abuts, the ordinance
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makes no provision. The applicable section provides that "all streets as far as practicable shall bein
alignment with existing adjacent, connecting and surrounding streets." It does not provide that the
subdivider must dedicate a portion of his property for the purpose of widening an adjacent street. The
Subdivision Map Act provides that in case thereisno local ordinance (and local ordinance refers to
"design and improvement"), the governing body may require that streets be properly located and of
adequate width, but "may make no other requirements.” [Emphasis added.] (Bus. & Prof. Code, § 11551.)
A reasonable construction of this section would appear to be that the governing body may require the
subdivider to comply with the conditions as to width and location of streets within his subdivision. It
makes no provision for the proposed widening of existing adjacent streets. Condition No. 4 dealswith a
proposed dedication or setting aside of an additional 10<foot strip for tree planting purposes. Again,
neither the ordinance here involved, nor the Subdivision Act makes any provision for this. It would
therefore appear that conditions 1 and 4 were invalidly imposed under the Subdivision Map Act and the
applicable ordinance.

Condition No. 2 involves the proposed dedication of the southerly triangular tip of plaintiff's proposed
subdivision for street purposes. It is apparent from the record that at this point or tip two main traffic
arteries meet, Arizona Street on the westerly side of appellant's subdivision and Sepulveda Boulevard on
the easterly side. Mr. Dorsey, the traffic engineer, testified that the climination of the point was necessary
to reduce the traffic hazards at that intersection. He stated that the two fundamen-tals of traffic
engineering involved were the reduction of the points of conflict where the flow of traffic on one street
intersects that on the other street, and that the traffic movements should be brought as close to aright
angle as possible. But respondents set forth in their brief that the condition was imposed for the purpose
of widening either Sepulveda Boulevard or Arizona Street, or both. It isdifficult to perceive how
widening either or both of the streets would eliminate the soecalled dangerous point. And, again, neither
the ordinance nor the Subdivision Map Act makes provision for widening existing adjacent, connecting or
surrounding streets.

The majority say that since "no specific restriction or limitation on the city's power is contained in the
Charter, and none forbidding the particular conditionsis included either in the Subdivision Map Act or the
city ordinances, it is proper to conclude that conditions are lawful which are not inconsistent with the Map
Act and the ordinances and are reasonably required by the subdivision type and use as related to the
character of local and neighborhood planning and traffic conditions.” The charter refers to the "design and
improvement of all proposed subdivisions." The Subdivision Map Act provides that local ordinances
regulating "design and improve-ment" may be enacted by the governing body of any city or county, and
the words "design and improvement” are defined by the act. It isinconceivable how it can be said that the
consistent use of these two words in the act and in the charter do not place a restriction upon the
conditions which may be imposed. It seemsvery clear that the legidative intent was to provide for
uniformity in subdivision planning with respect to streets, ways, drainage facilities, lot size, setback lines
and the like within the proposed subdivision, and that it was not contemplated that the city would widen
its existing highways at the expense of the property owner. Itisno answer to say that the subdivider
cannot complain because he is not required to make the improvement as well as dedicate the land. Since
the section defining "improvement” is expressly limited to mean the street work and utilitiesto be installed
by the subdivider on land dedicated for such streets as are necessary for the use of the lot owners and local
neighborhood traffic, the Legislature must have intended that the subdivider was to dedicate land only for
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streets within his subdivision. It cannot be contended seriously by anyone that the Legisature intended
the subdivider to improve, at his own expense, a state highway such as Sepulveda Boulevard, and a street
such as Arizona.

The charter provides that the director of planning shall have such other duties as are imposed upon him by
ordinance. Assuming that the council could, by ordinance under the Map Act, place upon the director the
duty of requiring dedication of property by subdividers for the purpose of widening existing streets, the
fact remains that there is no such ordinance in existence.

The Los Angeles City Charter provides that the director of planning shall have such powers and perform
such duties as are required by the Subdivision Map Act of the State of California, and in "addition to the
foregoing, he shall have such additional powers and duties as may be imposed upon him by ordinance.”
Section 97 of the charter provides that no ordinance shall be adopted appertain-ing to certain matters
unless approved by the city planning commission. Among those enumerated matters are set forth the
following: "The acquisition, establishing, opening, widening, narrowing, straightening... of any public
street, road, highway..." Thusit would seem that although the planning commission must approve, it was
the clear intent that such matters should be covered by ordinance. It would appear, therefore, that
condition No. 2 was invalidly imposed under the applicable lawsin force.

With respect to condition No. 3, that appellant dedicate a strip of land 80 rather than 60 feet in width for
the widening of 77th Street which traverses the subdivision, appellant concedesin hisbrief that itisa
street "necessary for the general use of the lot ownersin the subdivision and local neighborhood

traffic." (Bus. & Prof. Code, § 11511.) From the record it appears that this condition was imposed to bring
the proposed extension of 77th Street into alignment with the existing portion of 77th Street on the
westerly side of Arizona previously set forth, that all streets shall be in alignment with existing,
connecting streets, and that it was properly imposed under both the Subdivision Map Act (Bus. & Prof.
Code, § 11551) and the applicable ordinance. Appellant's only contention with respect to the imposition
of this condition is that the width required is"unreasonable.” It is without merit. The state and its political
subdivisions, acting in the interest of public health, welfare and safety, may make reasonable require-
ments. It is apparent from the record that the requirement of awidth of 80 feet rather than 60 feet for 77th
Street which traverses appellant's proposed subdivision is not an unreasonable or arbitrary requirement in
the interests of the public safety and welfare. This condition is of the type contemplated by the
Subdivision Map Act.

Appellant's contentions that the provisions of the Los Angeles City Charter and the state Planning Act of
1929 (2 Deering's Gen. Laws, Act 5211b, as amended) requiring a master plan had not been complied with
in that there was no general, complete, overeall plan are without merit.The charter, section 96 1/2 provides
that a"master plan or any part thereof" may be adopted by the state Planning Act (assuming without
deciding that it is applicable to the city) that: "The master plan, with the accompanying maps, diagrams,
charts, descriptive matter and reports shall include such of the following subjects matter [sic] or portions
thereof as are appropriate to the city, county or region...." Thusit would appear that both legidlative
bodies did not intend that a plan, in its entirety, was to be necessary at any one particular time. A general
plan for acity would include a plan for not only its subdivisions, street systems with their building lines or
setbacks, but many other things necessary for a welledeveloped community. It cannot be seriously
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contended nor was it intended that a work of such magnitude could be accomplished overnight.

| would, therefore, reverse the judgment and direct the trial court to issue awrit of mandate directing the
approval of the proposed map subject to compliance with condition No. 3 hereinabove set forth.

PIONEER TRUST AND SAVINGSBANK v. THE VILLAGE OF MOUNT PROSPECT
22 I11. 2d 375; 176 N.E.2d 799

Supreme Court of Illinois
May 19, 1961
PRIOR HISTORY: APPEAL from the Circuit Court of Cook County.
Mr. JUSTICE HERSHEY delivered the opinion of the court:

Plaintiffs brought a mandamus proceeding in the circuit court of Cook County to compel the corporate
authorities of the village of Mount Prospect to approve a plat of subdivision which complied with all the
provisions of the official plan of the municipality except that requiring a dedication of land for public use.
The case was submitted to the court on an agreed statement of facts. The court entered an order finding
the land dedication require-ments of the village's official plan invalid and directed the issuance of awrit of
mandamus commanding the corporate authorities to approve the plat. Thetrial court has certified that the
validity of amunicipal ordinance isinvolved and that the public interest requires a direct appeal.

Article 53 of the Revised Cities and Villages Act authorizes municipalities to establish plan commissions
with authority to recommend to the corporate authorities the adoption of an official plan. Section 53 ¢ 2
(I1l. Rev. Stat. 1959, chap. 24, par. 53 « 2) provides that the plan may "establish reasonabl e standards of
design for subdivisions and for re-subdivisions of unimproved land and of areas subject to redevel opment,
including reasonable requirements for public streets, alleys, ways for public service facilities, parks,
playgrounds, school grounds, and other public grounds." Section 53 ¢ 3 provides that no plat of
subdivision "shall be entitled to record or shall be valid unless the subdivi-sion shown thereon provides for
streets, alleys, . . . and public grounds in conformity with the applicable requirements of the official plan.”

The village of Mount Prospect has established a plan commis-sion and has adopted by ordinance an
official plan as recommended by the commission. Section 6 of article |l of that plan contains a
requirement for the dedication of public grounds as follows:

"Dedication of Lands for Public Use: The plat shall have lettered upon it a statement of
dedications properly conveying all usable lands dedicated for such public uses as streets,
public schools, parks or any other public use, and there shall be attached to the plat a certifi-
cate of title certifying the ownership of all such landsto be so dedicated by said plat. Public
grounds, other than streets, aleys and parking areas, shall be dedicat-ed in appropri-ate
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locations by the plat (a) at the rate of at least one (1) acre for each sixty (60) residential
building sites or family living units, which may be accommodated under the restrictions
applying to the land; or (b) at the rate of at least onestenth (1/10) acre for each one (1) acre of
business or industrial building sites which may be accommodated under the restrictions
applying to the land."

Plaintiff Salvatore Dimucci is engaged in the business of subdividing real estate for residential purposes
and caused a plat of the subdivision to be submitted to the plan commission for approva which complied
in all respects with the aforesaid ordinance except as to the dedication of some 6.7 acres of land which
would be required under the language of section 6 of article || quoted above. The plaintiffs have refused
to dedicate land, and, in view of that refusal, the village board has refused to approve the plat of the
subdivision. It isestablished in the record that the 6.7 acres of land sought to be required to be dedicated
or donated would be for the use of an elementary school and for the use of the Mount Prospect Park
District as an elementa-ry school site and a secondary use as a playground. The proposed subdivision
shows some 250 residential units.

The issue here presented for determination is the validity of the quoted section of the ordinance, and no
provision of the ordinance other than that requiring the dedication is under attack by the plaintiffsin this
proceeding.

The statute from which the village derives its authority has been before us on two previous occasions.
(Petterson v. City of Naperville, 9 111.2d 233; Rosen v. Village of Downers Grove, 19 111.2d 448.) In each
of these cases the issue presented for decision was narrowly circumscribed, and in neither case did we pass
upon the precise point that is involved here. The Petterson case did not involve any question of required
dedication of land, but rather concerned the reasonableness of arequirement that the subdivider provide
curbs and gutters for the streets of the subdivision. We sustained the validity of such arequirement,
stating that “the power to prescribe reasonable requirements for public streetsin the interest of the health
and safety of the inhabitants of the city and contiguous territory includes more than a mere designation of
the location and width of streets." The Rosen case involved a portion of an ordinance of the village of
Downers Grove which required subdividers to dedicate land for educational facilities but also provided
that if the plan commission should deem that the dedication of such land would not of itself meet the
reasonabl e requirements of providing educational facilities for the proposed subdivision, then the plan
commission might require any additional means for providing reasonable facilities. Acting under this
ordinance, the municipality attempted to require subdividersto pay a certain sum per lot for educational
purposes. We held this attempt invalid because the specific technique employed was not authorized by the
statute, and also because the term "educa-tional purposes* was broader than the language of the statute.
The Downers Grove ordinance did contain a paragraph, similar to that involved in the instant case,
requiring the dedication for public grounds of at least one acre of land for each 75 family living units; but
this particular provision was not directly involved in the litigation and we refused to pass on its validity.

Our opinion in the Rosen case thus specifically left undecided the question that is now presented for
decision. It did, however, suggest some basic principles for distinguishing between permissi-ble and
forbidden requirements. We stated in the Rosen case that the statutory provisions with respect to

reasonabl e requirements for streets and public grounds were based upon the theory that "the developer of a
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subdivision may be required to assume those costs which are specifically and uniquely attributable to his
activity and which would otherwise be cast upon the public." We further observed: "But because the
requirement that a plat of subdivision be approved affords an appropriate point of control with respect to
costs made necessary by the subdivision, it does not follow that communities may use this point of control
to solve al of the problems which they can foresee. The distinction between permissi-ble and forbidden
requirementsis suggested in Ayresv. The City Council of Los Angeles, 34 Cal.2d 31, 207 P.2d 1, which
indicates that the municipality may require the developer to provide the streets which are required by the
activity within the subdivision but can not require him to provide a major thoroughfare, the need for which
stems from the total activity of the community." It isin the light of these basic principles that the
reasonableness of the requirement sought to be imposed by the defendant village must be determined. If
the requirement is within the statutory grant of power to the municipality and if the burden cast upon the
subdivid-er is specifically and uniquely attributable to his activity, then the requirement is permissible; if
not, it isforbidden and amounts to a confiscation of private property in contravention of the constitutional
prohibitions rather than reasonabl e regulation under the police power.

Mr. Justice Holmes, in Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 67 L.ed. 322, stated the same issue
with his usual clarity and conciseness, when he said: "The protection of private property in the Fifth
Amendment presupposes that it is wanted for public use, but provides that it shall not be taken for such
use without compensation. A similar assumption is made in the decisions upon the Fourteenth
Amendment. Hairstonv. Danville & Western Ry. Co. 208 U.S. 598, 605. When this seemingly absolute
protection is found to be qualified by the police power, the natural tendency of human nature is to extend
the qualification more and more until at last private property disappears. But that cannot be accomplished
in thisway under the Constitution of the United States."

There can be no controversy about the obvious fact that the orderly develop-ment of a municipality must
necessarily include a consideration of the present and future need for school and public recreational
facilities. Neither the plaintiffs nor the defendants in this case take the negative side of the question asto
the desirability either of education or recreation. The question is not one of the desirability of education or
recreation, nor of the desirability to improve the public condition, but, rather, the question presented here
isone of determining who shall pay for such improvements. Isit reasonable that a subdivider should be
required under the guise of a police power regulation to dedicate a portion of his property to public use; or
does this amount to a veiled exercise of the power of eminent domain and a confiscation of private
property behind the defense of police regulations?

That the addition by this subdivision of some 250 residential units to the municipality would of course
aggravate the existing need for additional school and recreational facilities is admitted by the parties to
this cause. No complaint is made by the plaintiff in this cause that the land required to be dedicated for
such purposes by subdivision control ordinance is unnecessary. The sole question thus presented hereis
whether the state of law is such that a mandatory dedication of the land without cost to the public may be
sustained in the regulation of proposed subdivision when it is admitted that such land may well be needed.

However, this record does not establish that the need for recreational and educational facilities in the event

that said subdivision plat is permitted to befiled, is one that is specifi-cally and uniquely attributable to the
addition of the subdivision and which should be cast upon the subdivider as his sole financia burden. The

http://lic.law.ufl.edu/~nicholas/URP6543/I FCases.htm (22 of 146)12/6/2004 8:58:29 AM



SELECTED CASES ON IMPACT FEES

agreed statement of facts shows that the present school facilities of Mount Prospect are near capacity.
Thisisthe result of the total development of the community. If this whole community had not devel oped
to such an extent or if the existing school facilities were greater, the purported need supposedly would not
be present. Therefore, on the record in this case the school problem which alegedly exists hereis one
which the subdivider should not be obliged to pay the total cost of remedying, and to so construe the
statute would amount to an exercise of the power of eminent domain without compensation. Sanitary
District of Chicago v. Chicago and Alton Railroad Co. 267 I1l. 252, and cases there cited; Ridgemont
Development Co. v. City of East Detroit, 358 Mich. 387.

Section 6 of article |1 of the defendant village ordinance imposes an unreason-able condition precedent for
the approval of a plat of a subdivision and purports to take private property for public use without
compensation. The circuit court of Cook County was correct in so holding, and the judgment of that court
is affirmed.

CITY OF DUNEDIN v. CONTRACTORSAND BUILDERS
ASSOCIATION OF PINELLAS COUNTY
312 So. 2d 763;

District Court of Appeal of Florida, Second District.

April 30, 1975

SUBSEQUENT HISTORY : Rehearing Denied June 10, 1975.
OPINION: GRIMES, Judge.

This case involves the authority of a municipality to charge a soecalled "impact fee" for the privilege of
connecting to its water and sewer systems.

The City of Dunedin (city) passed certain ordinances which imposed a fee of $325 for each water
connection and $375 for each sewer connection "to defray the cost of production, distribution,
transmission and treatment facilities for water and sewer provided at the expense of the City of Dunedin."
These fees were in addition to charges imposed for the cost of physically connecting into the systems.
Certain local contractors, together with the Contractors and Builders Association of Pinellas County, filed
suit seeking declaratory and injunctive relief against the imposition of these fees. The final judgment
stated in part:

The City of Dunedin is enjoying, or suffering, depending upon one's viewpoint, growth
problems. The demand for sewer and water connections has strained the capabilities of the
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sewer and water departments to near the breaking point. Attempting to cope with the demand
for sewer and water connections, the City adopted Ordinance 72+26, which as amended
assessed against new connections atotal ‘impact fee' of approximately $700.00 for dwelling
or commercial units.

... The salutary purpose of Ordinance 72+26 strikes a sympathetic chord with the Couirt.
Implicit in the ordinance is the philosophy that those who are creating the inordinate demand
for services ought to bear the prime cost of the same. ...

However, the court concluded that the city was without authority to impose the fees and entered a
judgment enjoining their collection.

There are three reported Florida decisions dealing with aform of impact fee. The cases of
VendittieSiravo, Inc. v. City of Hollywood, 1973, 39 Fla.Supp. 121, and Janis Development Corp. v. City
of Sunrise, 1973, 40 Fla.Supp. 41, dealt with ordinances which imposed a surcharge on building permits.
The funds derived by the surcharge in Venditti were to be used for acquiring and developing parks, and
the funds collected in Janis were to be used for roads. Hence, there was only a nebulous relationship
between the subject upon which the charge was being imposed and the facilities for which the money was
going to be spent. In each case the court properly characterized the fee as atax which was beyond the
city's authority to impose. In Pizza Palace of Miami, Inc. v. City of Hialeah, FlaApp.3d, 1970, 242 So.2d
203, our sister court held that a sewer connection fee could not be charged against a lessee because the
ordinances of the city provided that the owner had the responsibility for connecting to the sewer lines.
The court pointed out that it was unnecessary to its decision to pass upon the validity of the sewer
connection chargeitself. Thus, it isevident that the case sub judiceis a case of first impression in Florida

The imposition of fees such as those in this case have been upheld in severa other jurisdictions. In
Brandel v. Civil City of Lawrenceburg, 1967, 249 Ind. 47, 230 N.E.2d 778, the court sustained an

ordinance setting a $200 fee for those who connected to a new section of the sewage system and a $62.50
fee for those who connected to the old sewage system. The court noted that the fee was in the nature of a
"use tax" for the "services' of disposing of sewage from particular property. The court rejected a charge
of discrimination, pointing out that the original cost of the old system was less than that of the new system
and, therefore, it was logical that the charges for its use would be less than those for the use of the new
system.

In Hartman v. Aurora Sanitary District, 1961, 23 111.2d 109, 177 N.E.2d 214, the District established a
capital improvement fund for the purpose of building new sewage facilities to be financed by a $160
connection fee charged for connections in recently annexed territories. The connection fee for the original
territory of the District was $15. In upholding the $160 fee, the court said:

... Itispatent that the rapid expansion of our municipalities has rendered inadequate prior
facilities developed for the health and welfare of the community. It isonly proper that all
citizens of the community should share equally in the cost of maintaining a sanitary plant
which benefits the health and welfare of the entire community by the proper disposal of
sewage. It would seem equally fair that those property owners who benefit especially, not
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from the maintenance of the system, but by the extension of the system into an entirely new
area, should bear the cost of that exten-sion. ...

A city ordinance raising the sewer connection charge for single family dwellings from $25 to $255 was
attacked in Hayes v. City of Albany, 1971, 7 Or.App. 388, 490 P.2d 1018. The money was earmarked for
the construction and expansion of the city's sanitary sewer system. The plaintiff contended the ordinance
was invalid as being atax and further argued that even though it be considered a"user charge” it was void
because it was not "just and equitable." In upholding the ordinance, the Oregon court distinguished several
adverse decisions on the basis that in those cases the funds collected could be used for general public
purposes, whereas the proceeds from the sewer connection charge were limited to the devel opment and
maintenance of the sewage disposal system. The court concluded that the city had the power to make a
charge reasonably commensurate with the burden currently imposed or reasonably anticipated upon the
system.

One of the most recent cases on the subject is Home Builders Association of Greater Salt Lake v. Provo
City, 1972, 28 Utah 2d 402, 503 P.2d 451, in which the City of Provo enacted an ordinance imposing a
sewer connection fee for each living unit in newly constructed buildings. The purpose of the fee, which
admittedly exceeded the cost of inspection and connection, was to provide the requisite funds to improve
and enlarge the sewer system. In sustaining the ordinance, the court held that the fee was neither atax nor
an assessment but a payment for services furnished.

While many parts of this country are experiencing growth due to the population explosion, at the present
time no state is more imminently faced with the problems inherent in population increase than Florida
Where a city's water and sewer facilities would be adeguate to serve its present inhabitants were it not for
drastic growth, it seems unfair to make the existing inhabitants pay for new systems when they have
aready been paying for the old ones. The question posed here is whether the city could legally finance the
expansion through increased connection charges. The court below concluded that the connection charge
was, in reality, atax. If thisisso, it cannot be sustained because a municipality cannot impose atax, other
than ad valorem taxes, unless authorized by general law.

In construing Fla.Stat. § 180.13 (1971) our Supreme Court in Cooksey v. Utilities Commission, Fla.1972,
261 So0.2d 129, said:

"Implicit in the power to provide municipal servicesis the power to construct, maintain and
operate the neces-sary facilities. The fixing of fair and reason-able rates for utilities services
provided is as incident of the authority given by the Constitution and statutes to provide and
maintain those services. ..."

The imposition of feesfor the use of amunicipal utility system is not an exercise of the taxing power nor
isit the levy of a special assessment. Statev. City of Miami, 1946, 157 Fla. 726, 27 So.2d 118. In our
view, connection fees such as those involved in this case do not constitute a tax but a charge which may be

made for the use of the utility service pursuant to the authority of its charter and Fla.Stat. § 180.13 (1971),
providing they meet the criteria hereafter set forth. We hold that where the growth patterns are such that
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an existing water or sewer system will have to be expanded in the near future, amunicipality may properly
charge for the privilege of connecting to the system afee which isin excess of the physical cost of
connection, if this fee does not exceed a proportionate part of the amount reasonably necessary to finance
the expansion and is earmarked for that purpose. Having announced the rule, we must now determineits
applicability to the instant case.

The evidence clearly demonstrates dramatic growth within the arealogically served by the city systems.
The evidence also supports the fact that the sewer and water systems were running near capacity and the
expansion of these systems wasimminent. The only expert witness at the trial testified that the average
charge per connection necessary to finance the expansion within the area to be reasonably served was
$357 for water and $631 for sewer, both of which were in excess of the fees established by the ordinance.
Hence, the amount of the fee appears reasonable for the purpose for which it isimposed. Thetrial judge
found the fees to be unreasonabl e charges, but this was premised upon his view that the cost of prospective
capital improvements could not be considered in setting the amount of the connection charges.

Our greatest concern in this case was whether the funds collected as aresult of the fees were clearly
earmarked for capital expansion. The language of the ordinances does not unequivocally mandate the use
of the funds for capital improve-ments. Y et, the evidence shows that the fees were established for this
purpose, and the city has steadfastly handled the funds separately with aview toward expanding the
monies only for improvements to the respective systems. In thisregard we are assisted by the finding of
the court below "that the proceeds derived from the $700 connecting fees are earmarked by the city for
capital improvements to the systems as awhole." Clearly, the use of such funds must be so limited, and in
view of the position taken by the city in thislitigation, any use of the funds contrary to these purposes
would be subject to appropriate legal sanction.

At thetrial, the appellees also attacked the ordinances on constitutional grounds. The judge did not pass
on the constitu-tional questions because, having determined that the fee was a tax which was beyond the
authority of the city to assess, he deemed it unnecessary to do so. What we have aready said adequately
disposes of the constitutional questions. We believe the ordinanc-es are constitutional and do not
unlawfully discriminate against newcomers as asserted by appellees. The fees are payable by every
person who hereafter connects into the city's water ow sewer system, even if he haslived in the city al his
life and his property isin the heart of the city. See Home Builders Associa-tion of Greater Salt Lake v.
Provo City, supra; Airwick Industries, Inc. v. Carlstadt Sewerage Authority, 1970, 57 N.J. 107, 270 A.2d
18.

The ordinances in question are valid and enforceable. Therefore, the claims for refund sought in appellees
crosseappeal cannot be sustained.

Appellees aso filed a petition to review as inadequate a cost judgment entered subsequent to the final
judgment. Pursuant to Craft v. Clarembeaux, Fla.App.2d, 1964, 162 So.2d 325, this petition was treated
asaNotice of Interlocutory Appeal. Inlight of our decision in this case, the cost judgment must also be
set aside.

Reversed.
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CONTRACTORSAND BUILDERSASSOCIATION OF PINELLAS COUNTY
v.CITY OF DUNEDIN
329 So. 2d 314

Supreme Court of Florida

February 25, 1976

SUBSEQUENT HISTORY': Rehearing Denied April 2, 1976.
OPINION BY: HATCHETT

In an action for declaratory judgment, brought against the City of Dunedin in Circuit Court, provisions of
certain ordinances were adjudged defective, as being an ultra vires attempt by the city to impose taxes, and

the city was enjoined from collecting fees the ordinances required as a precondition for municipal water
and sewerage service. In addition, the Circuit Court ordered the City to refund the fees, but only to
persons who had paid under protest. On appeal to the District Court of Appeal, Second District, that court
reversed the circuit court judgment, City of Dunedin, Floridav. Contractors and Builders Association of
Pinellas County, etc. et a., 312 So.2d 763; and, on June 10, 1975, certified that its decision passed upon a
guestion of great public interest. Asiscustomary in cases where such certificates have been entered, we
exercise our discretion to review on its merits the decision below.E.g., Grant v. State, 316 So.2d 282
(Fla.1975); Winston v. State, 308 So.2d 40 (Fla.1974) (reh. den. 1975). See Fla.Const. art. V, 8 3(b)(3).

A. Plaintiffsin the trial court, petitioners here, are building contractors, an incorporated association of
contractors, and owners of land situated within the city limits of Dunedin. They do not complain of all the

fees Dunedin requires to be collected upon issuance of building permits, but contend that monies which

the city collects and earmarks for "capital improve-ments to the [water and sewerage] system asa

whol€e" (R. 725) constitute taxes, which a municipality is forbidden to impose, in the absence of enabling
legidation. Itisagreed on all sidesthat "a municipality cannot impose atax, other than ad val orem taxes,
unless authorized by general law," 312 So0.2d at 766, and that no general law gives such authorization
here. Respon-dent contends that these fees are not taxes, but user charges anal ogous to fees collected by
privately owned utilities for services rendered. For the reasons stated in Judge Grimes' scholarly opinion,
we accept this analogy, but we decline to uphold a revenue generating ordinance that omits provisions we
deem crucidl to itsvalidity. We are unpersuaded, moreover, that the limitations, which the city hasin fact
placed on fees collected pursuant to Dunedin, Fla., Code 88 2531, 25¢71(c) and (d), can suffice to make
those fees "just and equitable”, within the meaning of Fla.Stat. § 180.13(2) (1973). In principle, however,
we see nothing wrong with transferring to the new user of amunicipally owned water or sewer system a
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fair share of the costs new use of the system involves.

But the fees in Janis Development and Venditti-Siraro bore no relationship to (and were greatly in excess
of) the costs of the regulation which was supposed to justify their collection. In each case, the fees were
required to be paid as a condition for issuance of building permits. In the Janis Development case,
$200.00 per dwelling unit built was put into afund for road maintenance. In VendittieSiraro, one percent
of estimated construction costs went into afund for parks. Because the surcharges were collected for
purposes extraneous to the enforcement of the building code, the courts concluded that the surcharges
amounted in law to taxes, which the municipalities had not been authorized to impose. In contrast,
evidence was adduced here that the connection fees were less than costs Dunedin was destined to incur in
accommodating new users of its water and sewer systems. We join many other courtsin rejecting the
contention that such connection fees are taxes.

The avowed purpose of the ordinance in the present case is to raise money in order to expand the water
and sewerage systems, so as to meet the increased demand which additional connections to the system
creates. The municipality seeks to shift to the user expenses incurred on his account. A private utility in
the same circumstances would presumably do the same thing, in which event surely even petitioners
would not suggest that the private corporation was attempting to levy atax on its customers.

Under the constitution, Dunedin, as the corporate proprietor of its water and sewer systems, can exercise
the powers of any other such proprietor (except as FlaStat.88 180.01 et seq., or statutes enacted hereafter,
may otherwise provide.) Municipal corporations have "governmental, corporate and proprietary powers'
and "may exercise any power for municipal purposes, except as otherwise provided by law." Fla.Const.
art. V11, 8§ 2(b); City of Miami Beach v. Fleetwood Hotel, Inc., 261 So.2d 801 (Fla.1972). "Implicit in
the power to provide municipal servicesisthe power to construct, maintain and operate the necessary
facilities." Cooksey v. Utilities Commission, 261 So.2d 129, 130 (Fla. 1972). There are no provisionsin
Chapter 180, Florida Statutes, expressly governing capital acquisition other than through deficit
financing, but it is provided that the "legidative body of the municipali-ty... may establish just and
equitable rates or charges' for water and sewerage. Fla.Stat. § 180.13(2) (1973). See generally Annot.,
61 A.L.R.3d 1236, 12481259 (1975).

When a municipality sells debentures as a means of financing the extension or enlargement of a public
utility, the indebtedness thus incurred is eventually made good with utility revenues; and anticipated
revenues "may be pledged to secure moneys advanced for the ... improvement.” Fla.Stat. § 180.07(2)
(1973). When money for capital outlay is borrowed, water and sewer rates are set with aview towards
raising the money necessary to repay theloan. Statev. City of Tampa, 137 Fla. 29, 187 So. 604, 609
(1939); State v. City of Miami, 113 Fla. 280, 152 So. 6 (1933) (reh. den. 1934) ("certificates of
indebtedness ... are payable asto both principal and interest solely out of a special fund to be created ...
out of the net earnings' At 13).

Water and sewer rates and charges do not, therefore, cease to be "just and equitable’ merely because they
are set high enough to meet the system's capital requirements, as well asto defray operating expenses.
State v. City of Tampa, supra; State v. City of Miami, supra. We see no reason to require that a
municipality resort to deficit financing, in order to raise capital by means of utility rates and charges. On
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the contrary, sound public policy militates against any such inflexibility [emphasis added].. It may bea
simpler technical task to amortize a known outlay, than to predict population trends and the other variables

necessary to arrive at an accurate forecast of future capital needs. But raising capital for future use by
means of rates and charges may permit a municipality to take advantage of favorable conditions, which
would alter before money could be raised through issuance of debt securities; and the day may not be far
distant when municipalities cannot compete successfully with other borrowers for needed capital. The
weight of authority supports the view that raising capital for future outlay is alegitimate consideration in
setting rates and charges. Hayesv. City of Albany, 7 Or.App. 277, 490 P.2d 1018 (1971); Hartman v.
Aurora Sanitary District, 23 111.2d 109, 177 N.E.2d 214 (1961); Home Builders Assn of Greater Salt Lake
v. Provo City, 28 Utah 2d 402, 503 P.2d 451 (1972). n9

It is also established that differential utility rates and charges may be "just and equitable”. Fla.Stat. 8
180.13(2) (1973); Hayesv. City of Albany, supra, notwith-standing the differential. In Brandel v. Civil
City of Lawrenceburg, 249 Ind. 47, 230 N.E.2d 778 (1967), the court upheld an ordinance setting
differential connection charges where two distinct sewerage systems had been engineered in the same
political entity. The user connecting to the more expensive system paid a higher connection charge.
Another common type of differential charge makes the character of the user determinative of utility rates:

In determining reasonabl e rate relationships, a municipality may sometimes take into account the purpose
for which a customer receives the service .... Courts have recognized that differences in sewer use rates
for residential customers and various other customers may be reasonable. Some customers may be subject
to aflat rate while other customers are subject to rates based on water consumption or type and number of
receptacles. Rutherford v. City of Omaha, 183 Neb. 398, 160 N.W.2d 223, 228 (1968) (authorities
omitted)

Dunedin distinguishes between residential and commercial users, on one hand, and industrial users, on the
other. Seeante, pp. 316317 n. 1, and petitioners do not question thisdistinction. Heretheissueis
whether differential connection charges are "just and equitable”, when they vary depending on the time at
which the connection to the utility system is made.

Raising expansion capital by setting connection charges, which do not exceed a pro rata share of
reasonably anticipated costs of expansion, is permissible where expansion is reasonably required, if use of
the money collected is limited to meeting the costs of expansion.n10 Users "who benefit especially, not
from the maintenance of the system, but by the extension of the system... should bear the cost of that
extension.” [emphasis added] Hartman v. Aurora Sanitary District, supra, 177 N.E.2d at 218. On the other
hand, it is not "just and equitable” for a municipally owned utility to impose the entire burden of capital
expenditures, including replacement of existing plant, on persons connecting to awater and sewer system
after an arbitrarily chosen time certain.

The cost of new facilities should be borne by new users to the extent new use requires new facilities, but
only to that extent. When new facilities must be built in any event, looking only to new users for
necessary capital gives old users awindfall at the expense of new users [emphasis added].

When certificates of indebtedness are outstanding, new users, like old users, pay rates which include the
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costs of retiring the certificates, which represent original capitalization. Statev. City of Miami, supra
New users thus share with old users the cost of original facilities. For purposes of allocating the cost of
replacing original facilities, it isarbitrary and irrational to distinguish between old and new users, all of
whom bear the expense of the old plant and all of whom will use the new plant. The limitation on use of

the funds, shown to exist de facto in the present case, has the effect of placing the whole burden of

supplementary capitalization, including replacement of fully depreciated assets, on a class chosen
arbitrarily for that purpose.

In Hayes v. City of Albany, supra, the situation was very much like the situation here. An existing system
faced the imminent prospect of expansion and, as of a date certain, residential connection fees climbed
from $25 to $255. (A hypothetical industrial user's charges soared from $200 to a prohibitive $400,000.)
These charges were to be deposited in afund restricted as follows:

All monies received from the Sewer Connection Charges plus interest, if any, shall be
deposited in the Sanitary Sewer Capital Reserve Fund... and shall be expended from that
fund only for the purpose of making major emergency repairs, extending or oversizing,
separating, or con-structing new additions to the treatment plant or collection and interceptor
systems. 490 P.2d at 1020.

If the ordinance in the present case had so restricted use of the fees which it required to be collected, there
would be little question as to its validity. We conclude that the ordinance in the present case cannot stand
asitiswritten.

The same considerations which underlie statutes of frauds require that a revenue producing ordinance
explicitly set forth restrictions on revenues it generates, where such restrictions are essential to its
validity. As between private parties, a contract "that is not to be performed within the space of one year",
FlaStat. § 725.01 (1973), or which is "for the sale of goods for the price of $500 or more”, Fla.Stat. 8
672.201 (1973), is unenforce-able unless reduced to writing, with certain exceptions not pertinent here.
Counsel for respondent has represented that the fees collected under the ordinance exceed $196,000.00.
Brief for Respondent at 53. Nothing in the record indicates that capital outlay for expansion will be
completed within ayear'stime.

The failure to include necessary restrictions on the use of the fund is bound to result in confusion, at best.
City personnel may come and go before the fund is exhausted, yet there is nothing in writing to guide their
use of these moneys, although certain uses, even within the water and sewer systems, would undercut the
legal basis for the fund's existence. Thereisno justification for such casual handling of public moneys,
and we therefore hold that the ordinance is defective for failure to spell out necessary restrictions on the
use of feesit authorizes to be collected. Nothing we decide, however, prevents Dunedin from adopting

another sewer connection charge ordinance, incorporating appropriate restrictions on use of the revenues it

produces. Dunedin is at liberty, moreover, to adopt an ordinance restricting the use of moneys already
collected. We pretermit any discussion of refunds for that reason.

The decision of the District Court of Appeal is quashed and this case is remanded to the District Court
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with directions that the District Court dispose of the question of costs; and that the District Court thereafter
remand for further proceed-ingsin the trial court not inconsistent with this opinion. Inthetria court's
consideration de novo of the question of refunds the chancellor is at liberty to take into account all
pertinent developments since entry of his original decree.

It is so ordered.

THE CITY OF DUNEDIN, FLORIDA v. CON-TRACTORSAND
BUILDERSASSOCIA-TION OF PINELLAS COUNTY
358 So. 2d 846

District Court of Appeal of Florida, Second District
May 5, 1978
OPINION BY: RYDER

We are revisited by adversariesin a case involving the authority of a municipality to charge a soecalled
"impact fee" for the privilege of connecting to its water and sewer systems. Thistime, the issue is whether
appellees are entitled to refund of impact fees previously paid under protest to the City of Dunedin.

In City of Dunedin v. Contractors and Builders Association of Pinellas County, 312 So.2d 763 (Fla.2d
DCA 1975), we reversed the judgment of thetrial court and held certain ordinances adopted by Dunedin
in 1972 which imposed "impact fees' valid and enforceable. A properly drafted impact fee ordinanceis
lawful and not an unauthorized tax. We, however, were concerned by the fact that the terms of the City's
ordinances did not unequivocally mandate the use of the funds for capital improvements of the water and
sewer systems, but nevertheless opined the ordinance was valid since the City had in fact earmarked the
proceeds for capital improvements to the systems as awhole. Thereafter, we certified the matter to the
Supreme Court as one of great public interest.

The Supreme Court, in Contractors and Builders Association of Pinellas County v. City of Dunedin, 329
So.2d 314 (Fla.1976), agreed, in general, with this court's reasoning regarding the validity of imposing
impact fees, but held the Dunedin ordinances defective for failure to spell out necessary restrictions on the
use of fees collected. Thus, the Supreme Court quashed this court's opinion and remanded the matter to
the trial court for further proceedings consistent with its opinion.

While the prior appeal was pending, the City of Dunedin had enacted Ordinance No. 74-19. Ordinance 74-
19 provided that the proceeds accumulated by the fees can be used only for the expansion of the water or
sewer system and trust funds were established therefor. After remand, the City enacted Ordinance No. 76-
19. Ordinance 76-19 provided that the use of any funds previously collected under the 1972 Ordinancesis
restricted to extension or construction of new additions to the treatment plant and systems so as to meet
the increased demand which additional connections to the system create.
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Also during the appeal of this case, due to the dire need for sewer and water system expansion, the City of
Dunedin engaged in the issuance of bondsin 1974 for enlargement of the City's sewer and water system.
However, the disputed impact fees still remain in escrow and have not been spent.

After remand from the Supreme Court, the trial court conducted proceedings. A motion for summary
judgment by the City of Dunedin on the basis of these ordinances was denied. Thetrial court held an
evidentiary hearing and subsequently entered its supplemental judgment in which it declared Ordinances
74-19 and 76-19 "legally sufficient to permit the imposition and collection of an impact fee." However,
the trial court also stated that the enactment of Ordinances 74-19 and 76-19 could not justify denying
appellees their right to arefund of the impact fees they had previously paid under protest. For authority,
the trial court cited Forbes Pioneer Boat Line v. Board of Commissioners, 258 U.S. 338, 42 S.Ct. 325, 66
L.Ed. 647 (1921).

Further, the trial court wrote in its supplemental judgment that “though not necessary, it is appropriate to
pass upon one other issue raised by the parties* and made the finding that all of the improvements for
which the impact fees in issue were collected are now in existence and are being paid from the proceeds of
the bond issue floated by the City in 1974. This appeal ensues.

There is no question that a municipality may now impose "impact fees." The only question we have before
us now is whether or not those appellees who paid impact fees under protest are entitled to arefund.

The supreme court's decision in Contractors, supra, isthe law of the case. Consequently, we affirm that
portion of the judgment finding the ordinances legally sufficient to permit the City to impose and collect
impact fees; however, we reverse that portion of the judgment which orders a refund of impact fees paid
under protest.

The Forbes case, is inapplicable to the case sub judice. The Forbes case involved the unlawful exaction of
tolls by adrainage district from persons utilizing the lock of acanal. Asthe litigation to recover the fees
so collected progressed, the Florida Legidlature passed an act that purported to validate their collection.
However, the United States Supreme Court held that ratification of an act is not good if attempted at a
time when the ratifying authority could not do the act. In other words, the drainage district was without
authority to exact a charge for the passage of the plaintiff's boat through the canal, and the United States
Supreme Court held that the authority could not be later conferred retroactively by the State L egislature so
asto permit the drainage district to keep the charge exacted from plaintiff.

On the contrary, in instant case the City of Dunedin initially had the authority to exact an impact fee and,
further, we are very much persuaded by the words of Mr. Justice Hatchett in Contractors, supra, wherein
hewrote” . .. Nothing we decide, however, prevents Dunedin from adopting another sewer connection
charge ordinance, incorporating appropriate restrictions on use of the revenues it produces. Dunedinisat
liberty, moreover, to adopt an ordinance restricting the use of moneys aready collected. We pretermit any
discussion of refunds for that reason." (Emphasis ours) 329 So.2d 314 at 322.

The very question of refunds was before the Florida Supreme Court at the time it issued its decision. Had
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the Supreme Court wished to order arefund of these impact fees to appellees then, it would have done so
at that time. However, it pretermitted this question to allow the City to adopt an ordinance restricting the
use of the moneys already collected. Although Mr. Justice Hatchett also indicated that during the trial
court's consideration de novo of the question of refunds the chancellor was at liberty to take into account
al pertinent developments since entry of his original decree, we are of the opinion that the City has
followed the directions of the supreme court explicitly. It has specifically earmarked the impact funds for
the water and sewer system expan-sion. Those funds may now be used for the purposes of further
expansion or retiring bonds issued for the earlier (poste1974) expansion of the system.

Conseguently, that portion of the chancellor's supplemental judgment ordering the return of the feesto
those persons paying under protest is REVERSED.

BANBERRY DEVELOPMENT CORPORATION v. SOUTH JORDAN CITY
631 P.2d 899

Supreme Court of Utah

June 3, 1981, Filed

OPINION: OAKS, Justice: Thisisasuit by three subdividers against a city to challenge the validity of
water connection and park improvement fees imposed as a condition to connection to the city water main
and as a condition to final approval of the subdividers plat. Atissuein thisappeal are the legality of any
such fees, and, if they arelegal, the criteriafor judging their reasonabl eness.

The procedure for charging the park improvement fee does not appear in the record. City Ordinance 13-1-
5, which the subdividers concede was lawfully enacted and constitutional, requires a subdivider who
desires to connect to the city water system to enter into an agreement " specifying the terms and conditions
under which the water extensions and connection shall be made and the payment that shall be required.”
Paragraph 10 of the agreement form adopted by the city and required of all subdividers before plat
approval obligates the subdividers to pay the entire cost of all water lines required to service the
subdivision, including extensions from existing water mains and all connecting lines within the
subdivision. It also providesthat "the City shall charge the Applicant a connection fee in the amount of

$  foreachindividual dwelling unit to be served within the subdivision, which sum shall be payablein

full to the City before the subdivision system is connected to any existing City water mains." The required
connection fee was $ 800 for a 3/4-inch lineand $ 1,000 for a 1-inch line.

Objecting that the collection of the water connection fees in advance from the devel oper constituted an
unlawful tax and an unconstitutional taking of property without due process, the subdividers sought
injunctive relief. They challenged the city's park improvement fee of $ 235 per lot on the same basis.
They a so attacked both fees as discriminatory.
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On motionsin advance of trial, the district court (1) sustained the validity of the park improvement fee and
granted the city's motion to dismiss asto it, and (2) held the advance collection of the water connection fee
contrary to statutory law, granted the subdividers motion for summary judgment, and permanently
enjoined the city from its enforcement. Both the city and the subdividers have appeal ed.

|. THE VALIDITY OF WATER CONNECTION AND PARK IMPROVEMENT FEES

The district court ruled that the advance collection of the water connection fee was rendered illegal by the
combined effect of U.C.A., 1953, § 10-8-38 and § 17-6-22. Section 10-8-38 empowers the city, for the
purpose of defraying costs of construction or operation of a sewer system, to require mandatory hookup
and payment of charges when a sewer is available and within 300 feet of any property containing a
building used for human occupancy. Section 17-6-22 provides that a municipal corporation which
contrasts with an improvement district for sewage services shall have authority to make service charges to
parties who connect to its sewer system. If the municipality also operates a waterworks system, the
section provides that these charges "may be combined with the charge made for water furnished by the
water system and may be collected and the collection thereof secured in the same manner as that specified
in Section 10-8-38, Utah Code Annotated 1953."

Because 8§ 10-8-38 does not authorize the charging of a sewer connection fee in the case of vacant lots,
and because 8§ 17-6-22 provides that the city may collect water fees in the same manner as 8 10-8-38
authorizes for the collection of sewer fees, the combination of these two statutes is urged to forbid cities
from collecting water fees in circumstances not authorized for sewer fees. This does not follow. Section
17-6-22 is permissive, not mandatory. It poses no statutory prohibition against the collection of awater
connection fee from a subdivider for each lot in a subdivision at the time the subdivision is hooked up to
the city water system.

The validity of a sewer connection fee to raise money to enlarge and improve a sewer system was
sustained by this Court in Home Builders Assn v. Provo City, 28 Utah 2d 402, 503 P.2d 451 (1972),
discussed hereafter. In adecision issued after thetrial court acted in this case, we sustained a
municipality's power to withhold the privilege of city water service until alandowner had paid avalid
municipal sewer connection fee. Rupp v. Grantsville City, Utah. 610 P.2d 338 (1980). In two other
decisionsissued after thetrial court acted in this case, we sustained a municipality's requirement that
subdividers dedicate a portion of subdivision land for recreational purposes (or pay cashinlieu) asa
condition of final approval of their plat. Call v. City of West Jordan, Utah, 606 P.2d 217 (1979). On
rehearing in this same case, we held that the reasonableness of the dedication or cash requirement in a
particular case was a question of fact that must be resolved at trial. Call v. City of West Jordan, Utah, 614
P.2d 1257 (1980).

These four decisions have resolved the legality of water connection and park improvement fees designed
to raise funds to enlarge and improve sewer and water systems and recreational opportunities, aswell as
the legality of conditioning water hookups or plat approval on their collection. However, these decisions
|eave open the question of the reasonableness of any individual fee charged or land dedication required.
This question of reasonableness must be resolved on the facts in each particular case. We therefore
reverse both judgments and remand the entire case for trial on the reasonableness of the fees the city has
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imposed in this case.

Because this case is being remanded for tria, it is appropriate for this Court to elaborate on the
constitutional standards of reasonableness that should govern the validity of subdivision charges such as
these.

I1. THE REASONABLENESS OF SUBDIVISION FEES IN GENERAL

Like so many other municipalities in this state, the City of South Jordan confronts the problems of
providing afast-growing city with adequate services for water, sewer, recreation, and other common
needs. In 1978, the city had to deal with the development of about 600 lots (including the 400 in
subdividers develop-ment), up from about 65 in prior years. Such growth puts a severe strain on the
financial and personnel resources of a small municipality, and if not properly managed could well
overburden common facilities like water and sewer to the point where their service would deteriorate
severely for the existing occupants and be inadequate for the new ones. An appropriate way to provide
adequately for such servicesis by advance planning and financing.

The conventional means of financing municipal facilities are tax revenues, special assessments, and
bonding. In addition, in recent years many local governmen-tal units in this country have employed
subdivision plat controlsto require fees, such as the water and park feesinvolved in this case, that force
developers to contribute to the centralized capital costs of municipal servicesin addition to the concededly
valid localized costs applicable solely to their development. The courts of this state and others have
approved the legality of such fees, but are still struggling to define the limits of reasonableness that must
be imposed upon their amount. Without legal limits ee imposed by statute or constitution = subdivision
charges could easily be used to avoid statutory requirements for bonding municipal improvements,
statutory limits on municipal taxation, and legal limits on restrictive or exclusionary zoning.

The subdividers argue that the water the park fees far exceed the city's costs in respect to these matters and
that the excess would be used in the city's general operating fund. The city maintainsin its brief in this
Court that the water connection fees would be used to enlarge water lines and storage and pumping
facilities, and the park improvement fees would be used to enlarge and develop city parks. The parties
differ on whether such an intent was secured by enforceable restriction, such as deposit to a separate fund.
These contentions, all relevant to reasonableness, are matters for consideration at trial.

The subdividers also argue that the water connection fee cannot be imposed on the devel oper, but must be
deferred for imposition on the lot owner or homeowner at the time of hookup. We find this argument
unpersuasive. Thisisnot a case where the party burdened with the exaction will derive no benefit fromiit.
When the subdivision is connected to the city's water and sewer systems, the city must be prepared to

perform its services on demand, and from that fact the subdividers derive immediate benefit. The
provision of standby capacity to a subdivision requires the commitment of substantial capital. The city
does not have to wait until someone turns on atap or flushes atoilet before it requires participation in the
cost of providing its services. Subject to the requirements of reasonableness discussed below, a hookup
fee that requires a subdivider to make advance payment of some portion of the common capital costs
attributable to committing service to the lots in the subdivision isvalid. The sameistrue of the park
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improvement fee.

The proceedings on remand in this case will be governed by two leading decisions of this Court, one
dealing with amunicipal service that employs an expensive central facility like water or sewer, and the
other with amunicipal service that employs dispersed resources like recreational land. Though the
standards of reasonableness in these two circumstances are essentially the same, their application is
somewhat different. The two different types of charges will therefore be discussed separately.

1. REASONABLENESS OF WATER CONNECTION FEE

Home Builders Assn v. Provo City, 28 Utah 2d 402, 503 P.2d 451 (1972), sustained the validity of a
sewer connection fee (in addition to the monthly sewer charge) for each living unit of newly constructed
buildings connected to an existing sewer system. The fee wasimposed in order to improve and enlarge
the sewer system. It was not arevenue measure or an assessment, the court found, but "areasonable
charge for the use thereof," as authorized by U.C.A., 1953, § 10-8-38. Significantly, the $ 100-per-lot
charge was derived by dividing the total number of sewer connections in the municipality into the net
value of the sewer system, and the funds obtained were to be restricted to the enlargement, improvement,
and operation of the sewer system and to the retirement of indebtedness incurred in its construc-tion.

In approving the sewer connection fee in Home Builders, this Court relied on Airwick Industries, Inc. v.
Carlstadt Sewerage Authority, 57 N.J. 107, 270 A.2d 18 (1970). That case approved a connection fee
arrangement by which the capital and interest costs of a new central sewage system, although met initially
by the actual users, would ultimately be borne by all properties benefitted, including lands that were
unimproved when the central expenditures were originally made. The municipality did this by including
as part of its connection fee what our Court characterized as "a sum of money which would represent afair
contribution by the connecting party toward the expense theretofore met by others.”

The Home Builders case established the principle upon which the reasonabl e-ness of the water connection
feein this case should be judged. The "fair contribu-tion" of the connecting party should not exceed "the
expense thereof met by others." Or, as the New Jersey Supreme Court held in a subsequent case, the rules
governing the allocation of improvement costs between city and developer would ideally have been such
asto insure, to the greatest extent practicable, that the cost of extending a municipal water facility would
fall equitably upon those who are similarly situated and in a just proportion to benefits conferred. They
should be sufficiently flexible to permit consideration to be given to the facts and circumstances of each
particular case. Deerfield Estates, Inc. v. Township of E. Brunswick, 60 N.J. 115, 286 A.2d 498, 505
(1972). Therefore, where the fee charged a new subdivision or a new property hookup exceeds the direct
costs incident thereto (as a means of sharing the costs of common facilities), the excess must survive
measure against the standard that the total costs "fall equitably upon those who are similarly situated and
in ajust proportion to benefits conferred.” Stated otherwise, to comply with the standard of
reasonableness, amunicipal fee related to services like water and sewer must not reguire newly devel oped
properties to bear more than their equitable share of the capital costsin relation to benefits conferred
[emphasis added].

To determine the equitable share of the capital costs to be borne by newly developed properties, a
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municipality should determine the relative burdens previously borne and yet to be borne by those
properties in comparison with the other properties in the municipality as awhole; the fee in question
should not exceed the amount sufficient to equalize the relative burdens of newly developed and other
properties [emphasis added].

Among the most important factors the municipality should consider in determining the relative burden
aready borne and yet to be borne by newly developed properties and other properties are the following,
suggested by the well-reasoned authorities cited below: (1) the cost of existing capital facilities; (2) the
manner of financing existing capital facilities (such as user charges, specia assessments, bonded
indebtedness, general taxes, or federal grants); (3) the relative extent to which the newly developed
properties and the other properties in the municipality have already contributed to the cost of existing
capital facilities (by such means as user charges, special assessments, or payment from the proceeds of
genera taxes); (4) the relative extent to which the newly developed properties and the other propertiesin
the municipality will contribute to the cost of existing capital facilitiesin the future; (5) the extent to
which the newly developed properties are entitled to a credit because the municipality is requiring their
developers or owners (by contractual arrangement or otherwise) to provide common facilities (inside or
outside the proposed devel op-ment) that have been provided by the municipality and financed through
general taxation or other means (apart from user charges) in other parts of the municipality; (6)
extraordinary costs, if any, in servicing the newly developed properties; and (7) the time-price differential
inherent in fair comparisons of amounts paid at different times. Home Buildersv. Provo City, supra; Rose
v. Plymouth Town, 110 Utah 358, 173 P.2d 285 (1946); Airwick Industries, Inc. v. Carlstadt Sewerage
Authority, supra; Deerfield Estates, Inc. v. Township of E. Brunswick, supra; West Park Ave; Inc. v.
Township of Ocean, 48 N.J. 122, 224 A.2d 1 (1966); Rutan Estates, Inc. v. Town of Belleville, 56 N.J.
Super. 330, 152 A.2d 853 (App.Div. 1959); Zehman Construction Co. v. City of Eastlake, 92 Ohio Law
Abst. 364, 195 N.E.2d 361 (Ct.App. 1962); Strahan v. City of Aurora, 38 Ohio Misc. 37, 311 N.E.2d 876
(Ct. Com. Pleas, 1973); R. Ellickson, "Suburban Growth Controls: An Economic and Legal Analysis," 86
YaelL.J. 385, 467+89 (1977); F. Michelman & T. Sandalow, Government in Urban Areas, 53336 (1970).

In adjudicating the validity of any individual application of this standard of reasonableness, the courts
must concede municipalities the flexibility necessary to deal realistically with questions not susceptible of
exact measurement. Precise mathematical equality "is neither feasible nor constitutionally vital." Airwick
Industries, Inc. v. Carlstadt Sewerage Authority, supra, 270 A.2d at 26. Similarly, municipal officias
must also have the legal power to deal creatively with extraordinary or unforeseen circumstancesin the
provision of municipal services. Rosev. Plymouth Town, 110 Utah 358, 173 P.2d 285 (1946). We agree
with and adopt the New Jersey court's ruling in Deerfield Estates, Inc. v. Township of E. Brunswick,
supra, 286 A.2d at 507+508:

The rule we lay down must be given a pragmatic application. Complete equality of treatment may
sometimes be impossible, especially where a municipality has followed no set pattern with respect to past
extensions. Nor should a municipality be denied the right to modify an established pattern where atered
circumstances reasonably so dictate. Equality of treatment may upon occasion be forced to give way
before some supervening public interest. But insofar as such equality can reasonably be achieved this
must be done.
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The required flexibility will be implemented by the presumption of constitutional-ity incident to a
municipality's exercise of its legislative powers. Call v. City of West Jordan, Utah, 614 P.2d 1257, 1258
(1980); Crestview-Holladay Homeowners Assn, Inc. v. Engh Floral Co., Utah, 545 P.2d 1150 (1976);
Dowsev. Salt Lake City Corp., 123 Utah 107, 255 P.2d 723 (1953). Since the information that must be
used to assure that subdivision fees are within the standard of reasonableness is most accessible to the
municipality, that body should disclose the basis of its calculations to whoever challenges the
reasonableness of its subdivision or hookup fees. Once that is done, the burden of showing failure to
comply with the constitutional standard of reasonableness in this matter is on the challengers. Home
Builders Assn of Greater Kansas City v. City of Kansas City, Mo., 555 S.\W.2d 832 (1977).

V. REASONABLENESS OF PARK IMPROVEMENT FEE

In Call v. City of West Jordan, Utah, 606 P.2d 217 (1979), opinion on rehearing, 614 P.2d 1257 (1980),
this Court upheld the validity of acity ordinance that required subdividers, as a condition of plat approval,
to dedicate certain proposed subdivision land to the city (or pay cashinlieu) for flood control and/or park
and recreation facilities. In remanding the case for trial on the constitutionality of the ordinance as applied
(i.e., the requirement that seven percent of the subdivision land be dedicated), this Court ruled that "the
dedication should have some reasonabl e relationship to the need created by the subdivision." 1d. at 1258.
The Court quoted the following from Home Builders Assn of Greater Kansas City v. City of Kansas City,
Mo., 555 SW.2d 832, 835 (1977):

[1f] the burden cast upon the subdivider is reasonably attributable to his activity, then the
requirement [of dedication or feesin lieu thereof] is permissible; if not, it is forbidden and
amounts to a confiscation of private property in contravention of the constitutional
prohibitions rather than a reasonabl e regulation under the police power.

Under the reasonableness test in Call v. City of West Jordan, supra, the benefits derived from the exaction
need not accrue solely to the subdivision (614 P.2d at 1259); flood control and recreation are needs that
cannot be treated in isolation from the rest of the municipality. At the same time, the benefits derived
from the exaction must be of "demonstrable benefit" to the subdivision (Id. at 1259).

Aswith water connection fees, the amount of such exactions or fees should be such that the burden of
providing these municipal services "falls equitably upon those who are similarly situated and in a just
proportion to benefits conferred." Deerfield Estates, Inc. v. Township of E. Brunswick, 60 N.J. 115, 286
A.2d 498, 505 (1971), [emphasis added]. The measurement of "benefits conferred" may have amore
significant impact on the reasonableness of park fees than on water connection fees. The central facilities
that support water and sewer service would generally confer the same benefitsin every part of the
municipality, but the benefits conferred by recreational, flood control, or other dispersed resources may be
measurably different in different parts of the municipality. Park improvement fees should therefore be
fixed so asto be equitable in light of the relative benefits conferred on, as well as the relative burdens
previously borne and yet to be borne by, the newly developed properties in comparison with the other
properties in the municipality as awhole. The feesin question should not exceed the amount sufficient to
equalize the relative benefits and burdens or newly developed and other properties [emphasis added].
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The factors to be considered in the determination of relative burden are similar to the factors discussed in
Part 111 in connection with water connection fees. The flexibility to be tolerated within the presumption of
regularity and the disclosure of the basis of calculation specified in Part 111 is also applicable to this type of
subdivision charge.

The judgments of the trial court are reversed in the appeal and the cross-appeal, and the cause is remanded
for proceedings consistent with this opinion. No costs awarded.

WE CONCUR: Gorden R. Hall, Justice, |. Dani€l Stewart, Justice.
CONCUR BY: HOWE (In Part)
DISSENT BY: HOWE (In Part)

DISSENT: HOWE, Justice: (Concurring and Dissenting) | concur that the defendant city may lawfully
require water connection fees to be paid at the time the main line running through the subdivision is
connected to the city system and water is brought to the edge of each lot. | arrive at this conclusion in
view of the authority invested in cities and towns to "construct, maintain and operate waterworks," § 10-8-
14 U.C.A. 1953; to "fix the rates to be paid for the water use,” § 10-8-22; and to "enact ordinances, rules
and regulations for the management and conduct of the waterworks system owned or controlled by it," 8
10-7-14. It isnot unreasonable to require payment of the connection fee when the water is turned into the
main line coursing through the subdivision because at that time the defendant city is obligated to furnish
water to each and every lot asrequested. In order to prepare to do this, the defendant city had to make
capital expendituresto enlarge its capacity so that it could meet the new demands to be imposed upon it. |
concur that 8 10-8-38 is not a prohibition against advance collection.

| dissent, however, from the holding in the majority opinion that the city may lawfully impose park
improvement fees. | concur with the reasoning of Justice Wilkinsin his dissenting opinion in Call v. City
of West Jordan, Utah, 606 P.2d 217 (1979). The imposition of the park improvement feesis even more
offensive in this case since the city conditioned the furnishing of water service to the subdivision upon
their payment. To me the two subjects are entirely separate and | believe it to be an abuse of the city's
authority to own and operate a waterworks system (a proprietary operation) to use the furnishing of water
as leverage to collect fees for other unrelated purposes. Section 10-8-38 authorizes cities and towns to
discontinue water service to premises where the sewer service charges have not been paid, but | find no
authorization to also deny service until park improvement fees have been paid.

TIMOTHY ROSSLAFFERTY v. PAYSON CITY
642 P.2d 376

Supreme Court of Utah

February 17, 1982, Filed
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OPINION: OAKS, Justice:
This appeal concernsthe legality of two fees a municipality imposed on the construction of new homes.

In 1977, Payson City enacted an ordinance requiring the payment of an "impact fee" of $ 1,000 per family
dwelling prior to the issuance of any building permit. The ordinance stated that this fee was necessary
because of an emergency situation created by property development within the city limits; the City needed
additional revenue to offset the costs of the necessary increases in municipal services. Thisfeewasin
addition to al other municipal fees.

In 1979, the City enacted other ordinances increasing the fees the City charged for connecting residences
to various city services. The revised amounts were: $ 1,000 for sewer; $ 450 for water (3/4-inch hookup);
$ 250 for electricity (100 amp service). Plaintiff Lafferty, acity resident who apparently desired to
construct a single-family dwelling, paid the impact fee and the connection fees under protest and then
brought this suit for a declaration that these fees were taxes that were illegal and discriminatory under the
state and federal Constitutions, for an injunction against their enforcement, and for restitution of the
$2,725 he had paid.

|. THE IMPACT FEE

Asto the impact fee, the district court granted plaintiff's motion for summary judgment, holding that the
fee was discriminatory in itsimposition on new homeown-ers and not on existing ones, and illegal as atax
not authorized by law. In No. 17534, the City appeals from that decree.

The district court relied on Weber Basin Home Builders Association v. Roy City, 26 Utah 2d 215, 487
P.2d 866 (1971), where this Court invalidated an increase in a building permit fee on the basis that it was
anillegal tax. The opinion notes that the purpose of the increase was to obtain additional money for the
City's genera fund, into which the proceeds were deposited. Asin this case, the defendant city contended
that the additional funds were needed to finance improvements in the city's water and sewer systems
necessitated by new home construction.

Subsequent decisions have approved connection fees or subdivision fees, subject to the reasonableness
limitations discussed hereafter. Banberry Development Corp. v. South Jordan City, Utah, 631 P.2d 899
(1981); Cdl v. City of West Jordan, Utah, 606 P.2d 217 (1979); Home Builders Association of Greater
Salt Lake v. Provo City, 28 Utah 2d 402, 503 P.2d 451 (1972). But in each of these cases, the fees were
imposed to finance a specific municipal service or capital expenditure. The Weber Basin Home Builders
case was distinguished on the basis that a reasonable charge for a specific service is permissible, whereas a
genera fee that amounts to arevenue measure is not.Home Builders Association of Greater Salt Lake, 28
Utah 2d at 404, 503 P.2d at 452. We reaffirm that distinction, and agree with the district court's
conclusion that the impact fee deposited in the City's general revenuesin this caseisanillegal tax. \Weber
Basin Home Builders Association v. Roy City, supra. The partial summary judgment the City has
challenged by its appeal in No. 17534 is therefore affirmed.
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I1. CONNECTION FEES

The district court denied plaintiff's motion for summary judgment on the aleged facial invalidity of the
various connection fees, and put plaintiff to trial on the reasonableness of those fees. That was the correct
procedure. Banberry Develop-ment Corp. v. South Jordan City, supra; Home Builders Association of
Greater Salt Lake v. Prove City, supra.

At the conclusion of trial, the court made findings on the per-unit cost of the three services. In each case,
the per-unit costs were substantially in excess of the amount of the connection fees. The court therefore
concluded that the connection fees were valid because they were "reasonable and represent the cost of
creating, maintaining and using the aforesaid utilities." In No. 17536, plaintiff appeals from that decree.

Six months after the district court's decree, this Court issued its opinion in Banberry Development Corp. v.
South Jordan City, supra, which involved water connection fees and park improvement fees. In that case,
we outlined "the constitutional standards of reasonableness,” 631 P.2d at 903, that govern the validity of
connection fees charged by municipalities. Plaintiff contends that this decree must be vacated and the case
remanded for reconsideration in light of Banberry because the district court's decision that the three
connection fees were reasonable was based on only part of the factors this Court subsequently outlined in
Banberry. We agree.

The Banberry opinion identifies seven important factors that should be considered "in determining the
relative burden already borne and yet to be borne by newly developed properties and other properties...."
631 P.2d at 903+4. In brief, those factors are (1) the cost of existing capital facilities; (2) the means by
which those facilities have been financed; (3) the extent to which the properties being charged the new
fees have already contributed to the cost of the existing facilities; (4) the extent to which they will
contribute to the cost of existing capital facilities in the future; (5) the extent to which they should be
credited for providing common facilities that the municipality has provided without charge to other
propertiesin its service area; (6) extraordinary costs, if any, in serving the new property; and (7) the
timeeprice differential inherent in fair comparisons of amounts paid at different times. 631 P.2d at 904.

The objective of the complicated comparison in Banberry isto assure that municipal fees pertaining to
newly developed properties do not require them to bear more than their equitable share of the capital costs
(in comparison with other properties) in relation to benefits conferred. If properly applied, those seven
factors should put the new homeowner on essentially the same basis as the average existing homeowner
with respect to costs borne in the past and to be borne in the future, in comparison with benefits already
received and vet to be received. The municipality has the burden of disclosing the basis of its calculations
to whoever challenges the reasonableness of the fees, and its all ocations need not achieve precise
mathematical equality [emphasis added]. Banberry, 631 P.2d at 904.

The City's brief in this case states that the increases in connection fees were based on the costs of
expansion by future construction in the service areasinvolved. Thus, the expert evidence on the unit cost
of water and sewer services was based on the 1979 cost of constructing the expansion facilities needed in
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those areas. That measure does not achieve the equitable allocation sought in Banberry, since it fixes the
entire cost of new facilities on newly developed properties without assurance that these costs are equitable
in relation to benefits conferred and in comparison with costs imposed on other property ownersin the
municipality. For example, if the costs of maintenance and repayment of bonded indebtedness for
construction of the existing system are being financed by general tax revenues, service fees, or other
payments collected from the entire municipality -- including the newly constructed homes -- the new
homes will be burdened with all of the capital costs of expanding the service capacity plus a portion of the
costs of the existing one. In an effort to avoid this kind of unfairness, the seven factorsin Banberry
require adifferent approach than imposing all costs of expansion of capacity on the newly developed
properties.

The expert evidence on the unit cost of electrical services was based on the replacement cost in 1979 of
the municipality's existing electrical system. If appropriately discounted for the age and condition of the
existing system, that measure would satisfy one of the factorsin Banberry, but would be incomplete
without inquiry into the other factors, such as how the existing system was financed. Thisis necessary, for

example, to assure that a property owner involved in a new home development is not required to buy into
the capital value of existing municipal services and then pay for some portion of the same capital value a
second time by future tax payments against the bonded indebtedness used to construct them originally
[emphasis added)].

Since not all of the factors set out in this Court's intervening opinion in Banberry Development Corp. v.
South Jordan City, supra, were considered in ruling on the reasonabl eness of these municipal fees, we
deem it appropriate to vacate the decree of the district court in case No. 17536 and remand for further
proceedings (including the taking of additional evidence, if necessary) consistent with Banberry and with
this opinion.

So ordered. Each party to bear own costs.

HOLLYWOOD, INC.v. BROWARD COUNTY
431 So. 2d 606

District Court of Appeal of Florida, Fourth District.

March 23, 1983; Rehearing Denied June 13, 1983.

OPINION: HURLEY, Judge.

This appeal concerns the validity of a Broward County ordinance that requires a devel op-er/subdivider, as
acondition of plat approval, to dedicate land or pay afeeto be used in expanding a county level park
system sufficiently to accommodate the new residents of the platted development. The appellant has
asserted that Broward County lacks legal authority to adopt this type of ordinance. We do not agree and,
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thus, we affirm the trial court's conclusion that the ordinance isvalid.

The appellant is areal estate development corporation that paid a fee under the ordinance and later
commenced this action seeking declaratory and injunctive relief aswell as arefund of thefee. The
appellant has challenged the part of the ordinance that requires, as a condition of plat approval, the
dedication of land or the payment of afee for use by the county in acquiring and developing county level
parks.

We note that the ordinance has, since this suit commenced, been amended again and renumbered. See §
5¢198(h), Broward County Code (1981 supp. # 15).

The ordinance has three alternate provisions: (1) the developer can dedicate three acres for every one
thousand residents of the proposed subdivision, (2) the developer can pay an amount of money equal to
the value of land that would have been dedicated, or (3) the developer can pay an impact fee according to
aschedule in the ordinance. The developer in this case chose option two and paid an amount equal to the
value of the land that would have been dedicated. At trial, the county introduced evidence that the
ordinance seeks to impose fees only for those capital acquisition costs that the county will incur because of
the new subdivision residents and that the money collected will be used for the substantial benefit of those
residents. Thetrial court concluded that the ordinance is avalid and constitutional exercise of the county's
|egislative powers.

We discern two principal thrustsin appellant's overall attack on the ordinance: (1) the appellant asserts
that the Broward County Commission lacks authority under the Broward County Charter to enact this type
of ordinance and (2) the appellant asserts that no Florida court has countenanced the imposition of land or
fee requirements for use by a county in expanding its county level parks. Included in these attacks are
allegations that the ordinance violates fundamental constitutional rights including due process and equal
protection and allegations that the ordinance constitutes an unconstitutional taking without just
compensation and is, in fact, an illegal tax. In response, the appellee contends that the ordinance does not
exceed the broad home rule powers of the Broward County Charter and that the ordinance merely exacts
reasonable and valid regulatory fees.

| THE CHARTER

At the outset, we note that counties, as political subdivi-sions of the state, derive their sovereign powers
exclusively from the state. Florida charter counties, such as Broward County, derive their sovereign
powers from the state through Article V111, Section 1(g) of the Florida Constitution which providesin
pertinent part:

Counties operating under county charters shall have all powers of local selfegovernment not
inconsistent with general law, or with specia law approved by the vote of the electors. The
governing body of a county operating under a charter may enact county ordinances not
inconsis-tent with general law. Through this provision, the people of Florida have vested
broad home rule powersin charter counties such as Broward County.
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The people have said that charter county governments shall have all the powers of local government
unless the state government takes affirmative steps to preempt local legislation. Of course, the power of

charter county governmentsis limited by certain provisions of the Florida Constitution such as the
Declaration of Rightsin Article | and the limitations on taxing power found in Article VII. In addition, the

counties power islimited, just asisthe state's power, by the provisions of the United States Constitution
and any federal legidation that binds the states.

In the absence of preemptive federal or state statutory or constitutional law, the paramount law of a charter
county isits charter. Cf.City of Miami Beach v. Fleetwood Hotel, Inc., 261 So.2d 801 (Fla.1972) (city
charter). In essence, the charter acts as the county's constitution and, thus, ordinances must bein
accordance with the charter.

The people of Broward County have empowered their county government with very broad powers by
incorporating the following provisionsinto their charter:

Section 1.03. GENERAL POWERS OF THE COUNTY..

A. Unless provided to the contrary in this Charter, Broward County "shall have all powers of
local self-government not inconsistent with general law or with special law approved by vote
of the electors.”

Section 1.08. CONSTRUCTION.

The powers granted by this Charter shall be con-strued liberally in favor of the county
government. The specified powersin this Charter shall not be construed as limiting, in any
way, the general or specific power of the government, as stated in this Article. Pursuant to
these provisions, the people of Broward County have conferred al the powers a Florida
charter county can have, subject only to other contrary provisions in the charter.

The appellant relies on another provision in the charter as establishing by inference that the county
government violated the charter in enacting the ordinance under review. That provision provides:

Section 6.12. PLAT ORDINANCE.

The legidative body of each municipality within Broward County and the County
Commission for the unincor-porated area shall, within six (6) months after the effective date
of this Charter, create a mandatory plat ordinance.

No plat of lands lying within Broward County, either in the incorporat-ed or unincorporated
areas, may be recorded in the Official Records prior to approval by the County Commission.
The County Commission shall enact an ordinance establishing standards, procedures and
minimum requirements to regulate and control the platting of lands within the incorporated
and unincorporated areas of Broward County. The governing body of each municipality may
enact an ordinance establishing additional standards, procedures and requirements as may be
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necessary to regulate and control the platting of lands within its boundaries.

We can find nothing in this provision which suggests that the people of Broward County intended to
prohibit their county government from enacting an ordinance requiring dedications or fees for expanding
parks as a condition of plat approval. Thus, we find appellant's first attack to be ineffective,

I VALIDITY OF DEDICATION OR FEE REQUIREMENTS

The more difficult question is whether the ordinance violates the state or federal constitution. As noted
before, the appellant has alleged that the ordinance denies due process and equal protection, that it effects
ataking without just compensation, and that it exactsillegal taxes.

This court has previously considered the validity of an ordinance which required the dedication of park
land or the payments of feesin lieu of dedication. See Admiral Development Corp. v. City of Maitland,
267 So0.2d 860 (Fla. 4th DCA 1972). In Admiral Development areal estate developer challenged an
ordinance as being beyond the scope of the city's charter authority and unconstitutional. The ordinance
required, as a condition of plat approval, that the subdivider dedicate at least five percent of the platted
land or pay five percent of the value of the land to be used for park and recreation areas. This court
scrutinized the city charter and concluded that the ordinance was beyond the scope of the city
government's power under its char-ter.Secondly, we concluded that the five percent fixed percentage was
arbitrary and overbroad. We reasoned that afixed percentage that relates to the amount of land to be
platted, rather than the number of residents that will occupy the land, cannot adequately ensure that the
subdivider pays only for the amount of new park lands that the locality will be required to acquire in order
to service the new development.

In the present case, as noted above, there is no problem with alack of power under the charter provisions
themselves, that is, assuming the ordinance is not inconsistent with state or federal law. Secondly, the
ordinance under review does not suffer the infirmities of afixed percentage ordinance. The ordinancein
the present case exacts land or fees based on the number of people expected to live in the subdivision
rather than the amount of land to be platted.

In Admiral Development, we declined to provide a general prescription by which park fee ordinances
should be evaluated. Y et we did suggest that the appellee city might look for guidance, in the
consideration of any proposed charter amendment or ordinance adoption, to a California case that
considered and rejected a due process, equal protection, and taking without just compensation challenge.
267 So0.2d at 863 n. 3 (citing Associated Home Builders of Greater East Bay, Inc. v. City of Walnut Creek,
4 Cal.3d 633, 94 Cal.Rptr. 630, 484 P.2d 606 (1971)). Although we believe that the ordinance now under
review satisfies the standards established by the California Supreme Court in Walnut Creek, we also
believe that our reference to the California case has been superseded to some extent by later Florida
decisions. Nonetheless, we think it helpful to note the California court's statements concerning the
rational e justifying subdivision exactions for parks:

The rationale of the cases affirming constitutionality indicate the dedication statutes are valid under the
state's police power. They reason that the subdivider realizes a profit from governmental approval of a
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subdivision since his land is rendered more valuable by the fact of subdivision, and in return for this
benefit the city may require him to dedicate a portion of hisland for park purposes whenever the influx of
new residents will increase the need for park and recreational facilities. Such exactions have been
compared to admittedly valid zoning regulations such as minimum lot size and setback requirements.
[Citations omitted.] 4 Cal.3d at 644+45, 94 Cal.Rptr. at 639, 484 P.2d at 615; see also Wald Corp. v.
Metropolitan Dade County, 338 So.2d 863, 867 (Fla. 3d DCA 1976) (discussed infra), cert. denied, 348
S0.2d 955 (Fla.1977).

The Florida Supreme Court recently announced the legal standards by which Florida courts must evaluate
ordinances which exact dedications or fees from real estate developers. See Contractors & Builders
Association of Pinellas County v. City of Dunedin, 329 So.2d 314 (Fla1976). In City of Dunedin the
court rejected the argument that fees exacted from builders for the construction of capital improvements to
water and sewage systems constitute illegal taxes. The court held that local governments can impose
impact fees which do not exceed a pro rata share of the reasonably anticipated costs of capital expansion
reasonably required because of new development so long as the use of the money collected is limited by
law to meeting the costs of that capital expansion and so long as the exactions are not inconsistent with a
state statute. Thus, the court held that local governments can shift to new residents the reasonable capital
costs incurred on their account.

One of our sister courts has also addressed the question of whether subdivision exactions are permissible
under Floridalaw. See Wald Corp. v. Metropolitan Dade County, 338 So.2d 863 (Fla. 3d DCA 1976),
cert. denied, 348 So.2d 955 (Fla.1977). The Wald case concerned a county ordinance that required
subdividers, as a condition of plat approval, to dedicate drainage canal rights-of-way and maintenance
easements. The apparent purpose of the ordinance was to protect the subdivision from periodic flooding
and to protect upsandedownstream owners from the effects of the subdivision's rainwater runoff. The
court, recognizing that subdividing is a profit making enterprise, held that a county can impose dedication
or impact fee require-mentsin order to forestall the potential adverse effects of the development and to
enable the county to provide adequate public facilities for the new residents. After surveying
constitutional tests used by courts in other states to evaluate subdivision exactions, the court enunciated a
“rational nexus" or "reasonable connection” test. The court held that dedication or impact fee ordinances

are valid when there is a reasonabl e connection between the required dedication or fee and the anticipated
needs of the community because of the new devel op-ment.

From City of Dunedin, Wald, and Admiral Development, we discern the general legal principle that
reasonabl e dedication or impact fee requirements are permissible so long as they offset needs sufficiently
attributable to the subdivision and so long as the funds collected are sufficiently earmarked for the
substantial benefit of the subdivision residents. In order to satisfy these requirements, the local
government must demonstrate a reasonable connection, or rational nexus, between the need for additional
capital facilities and the growth in population generated by the subdivision. In addition, the government
must show a reasonable connection, or rational nexus, between the expenditures of the funds collected and
the benefits accruing to the subdivision. In order to satisfy this latter requirement, the ordinance must
specifically earmark the funds collected for use in acquiring capital facilities to benefit and new residents.
The developer, of course, can attempt to refute the government's showing by offering additional evidence.
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1l THE EVIDENCE

In the present case, Broward County offered evidence that it has adopted and implemented a county park
program with a standard of three acres of developed county level parkland per one thousand residents.
The evidence also shows that this standard is not unreasonably high; in fact, it could be argued that it is
low. In addition, the record shows that the county is meeting the needs of the current population through
various methods including a $73 million bond issue, but that the growth generated by new subdivi-sions
will require the county to acquire and develop new land in order to maintain its standard of three acres per
one thousand residents. The county also offered evidence to show that the fees collected under the
ordinance were less than the amount it would have to pay in order to maintain its standard of parkland and
yet accommodate the subdivision residents even after they were credited for the future ad valorem taxes
they would pay towards retiring the outstanding park bonds. Thus, Broward County demonstrated a
reasonabl e connection between the need for additional park facilities and the growth in population that
will be generated by the subdivision and, in addition, that the fees were an equitable pro rata share of the
cost of reasonable capital expansion required because of new development. Although the devel oper
attempted to refute this showing, the trial court resolved the conflictsin the evidence in a permissible
manner and the judgment is supported by competent substantial evidence.

Broward County also demonstrated a reasonable connection, or arational nexus, between the expenditures
of the funds collected under the ordinance and the benefits accruing to the subdivision. The ordinance
requires the funds collected to be "expended within a reasonable period of time, for the purpose of
acquiring and devel oping land necessary to meet the need for county level parks created by the
development in order to provide a system of county level parks which will be available to and
substantially benefit the residents of the platted area.” The ordinance further limits the use of these funds

to acquiring and developing new land for park purposes within fifteen miles of the platted land. The
reasonableness of this distance is shown by the county's evidence that residents travel widely in order to

take advantage of the features that can be provided at county level parks. Based on this evidence, we
believe that the ordinance adequately earmarks the funds collected for use in expanding the regional park
system to accommodate the subdivision residents.

IV PRIOR CASE LAW

The appellant has asserted that the Broward ordinance violates our holding in Broward County v. Janis
Development Corp., 311 So.2d 371 (Fla. 4th DCA 1975). Janisinvolved a Broward County road impact

fee ordinance. The ordinance, which was enacted while Broward County was a nonecharter county,
attempted to assess $200 per dwelling on new development, as a condition for the issuance of abuilding
permit, to be used to construct or improve roads, streets, highways and bridges or to acquire rightseofeway
for such facilitiesin the vicinity of the development. In considering the validity of the ordinance, we first
looked to the source of power to enact the ordinance. We implicitly concluded that Broward County, asa
nonecharter county, could impose such afeg, if at all, only because it had the power to require building
permits. Next, we concluded that the impact fees were impermissible as regulatory fees exacted pursuant
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to the power to require building permits because the money generated was far in excess of the cost o
regulating the quality of building. We distinguished cases upholding the validity of ordinances requiring
dedications or feesin lieu thereof, such as that involved here, on several grounds. First, we found that the
ability to pay afeein lieu of dedication actually inured to the benefit of a subdivider and was an amelio-
rating characteristic of the dedication ordinanc-es.Second, we found certain deficiencies in the particular
road impact fee ordinance under review. In particular, we considered the requirement that the money be
used to construct or improve roads in the vicinity of the development to be an insufficient and nebulous
limitation on the county's discretion in spending the funds. We then concluded that the fees were not valid
as regulatory fees and must therefore constitute taxes. Finally, we concluded that, evaluated as taxes, the
feeswereillegal because they were not authorized by a state statute as required by the Florida Constitution.

Even if we assume that Janis Development has not been limited in prospective application by the more
recent opinion of the Florida Supreme Court in City of Dunedin, the present ordinance would not violate
Janis Development. In the case now before us, the source of power to require dedications or feesis not the
county's power to require platting, but rather the county's power to regulate the adverse effects of
subdivision development. In this case, the evidence shows that the money collected will not exceed the
amount the county will spend in alleviating the adverse effects attributable to the regulated devel opment.
In addition, the present ordinance sufficiently earmarks the future use of the money for capital facilitiesto
serve the new subdivision. Thus, in the present case, the ordinance is valid as aregulatory measure and is
not, asin Janis, invalid and by default a tax.

In addition to relying on Florida cases, the parties have cited authorities from other states. Although these
authorities disagree on the proper test which should be used to evaluate the validity of park dedication or
fee ordinances, they overwhelming-ly recognize that government has alegitimate interest in and can use
its police power to ensure, the adequate provision of parks, open space, and recreational areas. On the

other hand, at |east one court has said:

While government can clearly require the dedication of watermains and sewers as well as
property for streets and aleys, we believe these to be distinguish-able from the dedication of
property for recreational purposes. The former bears a substantial relation to the safety and
health of the community while the latter does not. Berg Development Co. v. City of Missouri
City, 603 SW.2d 273, 275 (Tex.Civ.App. 1980, writ ref'd n.r.e.). We respect-fully disagree.
Open space, green parks and adequate recreation areas are vital to a community's mental and
physical wellsbeing. As such, the ability to regulate subdivision development in order to
ensure the adequate provision of parks and recreational facilitiesis a matter that falls squarely
within the state's police powers to provide for the health, safety, and welfare of the
community.

V SUMMARY
To summarize, we hold (1) that the ordinance does not violate the provisions of the Broward County
Charter and (2) that subdivi-sion exactions for county level parks are permissible so long as (a) the
exactions are shown to offset, but not exceed, reasonabl e needs sufficiently attributable to the new
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subdivision residents and (b) the funds collected are adequately earmarked for the acquisition of capital
assets that will sufficiently benefit those new residents. Accordingly, the judgment of the trial court is
AFFIRMED.

HOME BUILDERS AND CONTRACTORSASSOCIATION OF
PALM BEACH COUNTY, INC. v.
THE BOARD OF COUNTY COMMIS-SION-ERS OF PALM BEACH COUNTY
446 So. 2d 140

District Court of Appeal of Florida, Fourth District

October 12, 1983

PRIOR HISTORY : Appeal from the Circuit Court for Palm Beach County; Lewis Kapner, Judge.
OPINION BY: DOWNEY

This case involves the validity of a Palm Beach County ordinance imposing an impact fee on new
development for the purpose of constructing roads made necessary by the increased traffic generated by
such new devel opment.

Appellants, Home Builders and Contractors Association of Palm Beach County, Inc. (hereafter Home
Builders), and Ted Satter Enterprises, Inc., filed suit against the Board of County Commis-sioners of Palm
Beach County for declaratory and injunctive relief to invalidate Palm Beach County Ordinance 79¢7, as
amended, denominated the "Fair Share Contribution for Road Improvements Ordinance.”" From afinal
judgment upholding the validity of the ordinance, Home Builders has perfected this appeal .

The Palm Beach 1980 County Comprehensive Plan recognized that in view of the unusual growth rate
being experienced in the county and in order to maintain a consistent level of road service and quality of
life, extensive road improvements would be necessary, requiring regulation of new development activity
which generates additional automobile traffic. The County Commission therefore enacted Ordinance 79¢7
in order to finance the necessary road capital improvements and to regulate increases in traffic levels. The
ordinance would require any new land development activity generating road traffic to pay its "fair share"
of the reasonably anticipated cost of expansion of new roads attributable to the new development.

The ordinance has a formula which takes into consideration the costs of road construction and the number
of motor vehicle trips generated by different types of land use. It provides for afee of $300 per unit for
single family homes, $200 per unit for multi-family, $175 per unit for mobile homes with other amounts
for commercial or other development, all subject to annual review. The feeisto be paid upon
commencement of any new land development activity generating traffic. The ordinance dividesthe
county into forty zones, indicated on a map incorporated by reference into the ordinance, and establishes a
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trust fund for each zone. Funds collected from building activity in a particular zone may only be spent in
that zone, and must be spent within a reasonable time after collection (not later than six years) or returned
to the present owner of the property.

The briefs of the parties and amicus present the following questions for resolution:

1. Whether Palm Beach County has authority to impose an impact fee on new development for the
construction of public roads.

2. Whether the proposed ordinance violates the equal protection clauses of the Constitutions of the United
States and State of Florida

3. Whether the ordinance imposes aregulatory fee or atax. In awell considered final judgment the tria
judge either expressly or impliedly answered the foregoing questions adversely to appellants.

|. Theinitial question which must be answered is the challenge to the county's authority to enact an
ordinance of thiskind. Palm Beach County is a nonecharter county, and thus we must ook to Article VIII,
Section 1(f) of the Florida Constitution and various enabling statutes to resolve the scope of the county's
authority in this area.

Article VIII, Section 1(f), Florida Constitution, provides:

(f) NONeCHARTER GOVERNMENT. Counties not operating under county charters shall
have such power of self -government asis provided by general or special law. The board of
county commissioners of a county not operating under a charter may enact, in a manner
prescribed by general law, county ordinances not inconsistent with general or special law, but
an ordinance in conflict with amunicipal ordinance shall not be effective within the
municipality to the extent of such conflict.

Ordinance 79+7, the ordinance in question, expressly cites as authority for the enactment of that legislation
Sections 125.01 and 163.3161, Florida Statutes. Section 125.01(1)(m) & (w), Florida Statutes (1981),
provide:

(1) Thelegidlative and governing body of a county shall have the power to carry on county
government. To the extent not inconsistent with general or special law, this power shall
include, but shall not be restricted to, the power to:

(m) Provide and regulate arterial, toll, and other roads, bridges, tunnels and related facilities;
eliminate grade crossings; provide and regulate parking facilities; and develop and enforce
plans for the control of traffic and parking.

(w) Perform any other acts not inconsistent with law which are in the common interest of the

people of the county, and exercise all powers and privileges not specifically prohibited by
law. In addition, Section 163.3161, Florida Statutes, known as the Local Government

http://lic.law.ufl.edu/~nicholas’ URP6543/I FCases.htm (50 of 146)12/6/2004 8:58:29 AM



SELECTED CASES ON IMPACT FEES

Compre-hensive Planning Act, contains a broad grant of power for local govern-ments to
enact plans and programs to guide and control future devel op-ment.

The Supreme Court of Floridain Speer v. Olson, 367 So.2d 207, 21011 (Fla. 1979), characterized the
legidlative intent in enacting Chapter 125 as follows:

The intent of the Legislature in enacting the recent amendments to Chapter 125, Florida
Statutes, was to enlarge the powers of counties through home rule to govern themselves.

The first sentence of Section 125.01 (1), Florida Statutes, (1975), grants to the governing body of a county
the full power to carry on county government. Unless the Legislature has presempted a particular subject
relating to county government by either general or specia law, the county governing body, by reason of
this sentence, has full authority to act through the exercise of home rule power. The court went on to point
out that one of the legidative purposes in passing Chapter 125 was to enable local governments to govern
themsel ves without the necessity of running to the legislature every year for authority to act (citing State v.
Orange County, 281 So.2d 310 (Fla. 1973)).

We know of no general or special act which purportsto limit the grant of authority contained in the
foregoing constitutional and statutory enactments nor is the ordinance inconsistent with any general or
specia law. Art. VIII, sec. 2(f), Fla. Const. Accordingly, we hold that Palm Beach County had the power
and authority to enact the fee impact ordinance in question, assuming the ordinance involves a regulatory
fee rather than atax.

I1. Home Builders contends the ordinance isinvalid because of the disparity between the people who
benefit and the people who pay. As stated in its brief:

Our position is that since anyone can drive a vehicle over any of these roads, regardless of
whether he livesin the zone or has paid the impact fee, there is too great a disparity between
those who pay and those who receive the benefit, making the charge in reality atax, which
the county does not have the power to impose.

If by that argument it is Home Builders' position that the benefits accruing from roads constructed with the
impact fees collected must be used exclusively or overwhelmingly for the subdivision residentsin
guestion, we would haveto differ. Itisdifficult to envision any capital improvement for parks, sewers,
drainage, roads, or whatever, which would not in some measure benefit members of the community who
do not reside in or utilize the new development. For example, landowners abutting a subdivi-sion may
well derive substantial benefit from intra-subdivision drainage facilities. Parks within subdivisions are not
restricted to subdivision residents only. Furthermore, intra-subdivision streets and roads may be
extensively used by persons not residents thereof.

A resume of the decisions in this and other jurisdictions demonstrates that those attacking impact fees
often rely upon this same argument; it is one frequently found and generally rejected. In Call v. City of
West Jordan, 606 P.2d 217 (Utah 1979), on rehearing 614 P.2d 1257 (1980), the appellant contended that
an ordinance requiring a developer to contribute seven percent of the development land, or afeein lieu
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thereof, for public use for flood control, parks, or recreation areas was invalid because, among other
things, the land dedicated or the fees paid would not be used solely for the benefit of the subdivision in
guestion and that nonresidents of the subdivision and of the county would be using the improvements
also. The Supreme Court of Utah rejected this contention, and held that it is sufficient if the improve-
ments constructed with the fees imposed bear a reasonabl e relationship to the needs created by the
subdivision. Call, supra, at 220. Similar arguments met the same fate in the oft cited case of Associated
Home Buildersv. City of Walnut Creek, 4 Cal.3d 633, 94 Cal.Rptr. 630, 484 P.2d 606 (1977), and in the
case of Ayresv. City Council of City of Los Angeles, 34 Cal.2d 31, 207 P.2d 1 (1949). Our recent
decision in Hollywood, Inc. v. Broward County, 431 So.2d 606 (Fla. 4th DCA 1983), aso supports a
holding that benefit accruing to the community generally does not adversely affect the validity of a
development regulation ordinance as long as the fee does not exceed the cost of the improvements
required by the new development and the improvements adequately benefit the development which isthe
source of the fee.

[11. Next Home Builders contends that the fair share ordinance is arbitrary and discriminatory and thus
violates the equal protection provisions of the Federal and State Constitutions. The thrust of the argument
isthat since municipalities may "opt out" of the ordinance under Article V111, Section 1(f) of the Florida
Constitution, and thirtysthree of the thirtyeseven municipalities in the county have opted out, equal
protection is denied to those subject to the ordinance.

We disagree. Using the rational basistest articulated in In re Estate of Greenberg, 390 So.2d 40 (Fla.
1980), we believe the evidence demonstrates that the ordinance bears a reasonable relationship to a
legitimate state purpose. The Florida Constitu-tion itself provides that county ordinances of nonecharter
counties shall not be effective in amunicipality if it conflicts with amunicipal ordinance. Surely that in
itself should not render all nonecharter county regulatory fees ineffective or impact fees could only be
allowed in charter counties. Furthermore, the fact that an impact fee is payable on land located in the
county whereas it would not be payable on nearby land in a municipality which has opted out does not
offend equal protection. Unequal or different charges or fees assessed in incorporated and unincorporated
areas, like different hours for retail liquor sales and other areas of regulation which may lack uniformity,
are not improper where such legisation is otherwise avalid exercise of governmental power. Asthe court
said in Wednesday Night, Inc. v. City of Fort Lauderdale, 272 So.2d 502, 505 (Fla. 1973):

Insofar as concerns equal protection, it iswell settled that the Constitution of the United States does not
prohibit legislation which is limited to the territory within which it isto operate. The constitution guaranty
of equal protection of laws does not require territorial uniformity. See Ocampo v. United States, 234 U.S.
91, 34 S.Ct. 712, 58 L.Ed. 1231, and McGowan v. Maryland, 366 U.S. 420, 81 S.Ct. 1101, 6 L.Ed.2d 393.

In addition, we would observe that for aught we know any of these municipali-ties which have opted out
may themselves one day enact impact fees, which will tend to lessen the ostensible unequal treatment of
land development in different areas.

V. Finally, appellants maintain that the ordinance is atax rather than aregulatory fee and thusin
violation of Article VII, Section 1(a) of the Florida Constitution. In all candor we concede thisis the most
difficult point raised in this appeal. As one reads the various cases involving the dichotomy between afee
and atax the distinction amost seems to become more amorphous rather than less. In any event, some
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years ago this court decided Broward County v. Janis Development Corp., 311 So.2d 371 (Fla. 4th DCA
1975), and held that a county ordinance imposing an impact fee for roads was in reality atax rather than a
fee. Appellants naturally rely heavily upon Janis to support their argument that this ordinanceisatax in
sheep's clothing and that impact fees and roads are simply not compatible. However, the problem with the
Janis ordinance was not that it involved an impact fee for roads (as opposed to parks or drainage, etc.) but
rather that the legislation had several inherent defects. For example, the money generated by the
ordinance far exceeded the cost of meeting the needs brought about by the new development. In addition,
the ordinance was lacking in specific restrictions regarding the use of revenue received. These are the
features which required this court to hold it was not dealing with aregulatory fee. The amount and use of
the funds simply did not jibe with the concept of regula-tion; it smacked more of revenue raising which is
descriptive of atax.

In Contractors & Builders Assn of Pinellas County v. City of Dunedin, 329 So.2d 314 (Fla. 1976), cert.
denied 444 U.S. 867 (1979), and Hollywood, Inc., supra, the supreme Court and this court pointed out the
features of the Janis ordinance which kept it from passing muster as an acceptable impact fee ordinance.
Consequently, the Palm Beach County ordinance in question here was crafted with Dunedin' slessonsin
mind. The present ordinance recognizes that the rapid rate of new development will require a substantial
increase in the capacity of the county road system. The evidence shows that the cost of construction of
additional roads will far exceed the fair share fees imposed by the ordinance. In fact the county suggests
that under the ordinance the cost will exceed the revenue produced by eightysfive percent. The formula
for calculating the amount of the feeis not rigid and inflexible, but rather allows the person improving the
land to determine hisfair share by furnishing his own independent study of traffic and economic datain
order to demonstrate that his share is less than the amount under the formula set forth in the ordinance.
Lastly, expenditure of the funds collected islocalized by virtue of the zone system.

Thus, it appears that the Palm Beach County ordinance meets the tests laid down in Dunedin and followed
in Hollywood, Inc., which supports the trial judge's findings that the ordinance imposes a regulatory fee
and not a prohibited tax. We would sum up this point by quoting from an informative article by
Juergensmeyer and Blake entitled Impact Fees: An Answer to Local Governments Capital Funding
Dilemma, 9 Fla. St. U.L. Rev. 415, 44041, wherein it issaid:

The appropriate framework for determining whether an impact feeisaregulation or atax is
one of public policy in which anumber of factors should be weighed. The home rule powers
granted local governments in Florida, the legidlative mandate that local governments must
plan comprehensively for future growth, and the additional broad powers given them to make
those plans work effectively, indicate that properly limited impact fees for education-al or
recreational purposes should be construed as regulations. Characteriza-tion as aregula-tion
is particularly appropriate where an impact fee is used to complement other land use
measures such asin lieu fees or dedications. If an impact feeis character-ized as a
regulation, its validity should then be determined by reference to the dual rational nexi police
power standard. Although the foregoing quote is by its own terms limited to fees for
education-al and recreation-al purposes, we see no reason why it could not have included
roads.
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For the foregoing reasons, we affirm the judgment appealed from.

AFFIRMED.

RUSS BUILDING PARTNERSHIP v. CITY AND COUNTY OF SAN FRANCISCO
199 Cal. App. 3d 1496; 246 Cal. Rptr. 21

Court of Appeals of California, First Appellate District,
Division Five

January 20, 1987

NOTICE: Certified for partial publication ¢ Pursuant to the direction of the Supreme Court (44 Cal.3d
839, 854855 [244 Cal.Rptr. 682, 750 P.2d 324]), the Reporter of Decisionsis ordered to partially publish
thisdecision. The portions ordered published follow.

PRIOR HISTORY : Superior Court of the City and County of San Francisco, Nos. 780795, 789365 and
790661, Morton R. Colvin, Judge.

DISPOSITION: In summary, we hold that the transit fee was alawful development fee which is not
governed by California Constitution articles X111 A or XIlI1 B, and it does not interfere with plaintiffs due
process and equal protection rights. The fee is not a double tax and does not violate section 3.598 of the
city's charter. Any error in calculating the fee was harmless, and the judgment in favor of the city and
against Russ Building plaintiff is affirmed.

OPINION BY: LOW
OPINION: We hold that the San Francisco Transit Impact Development Fee Ordinanceis valid.
[Text omitted.] NOT CERTIFIED FOR PUBLICATION.

In this consolidated appeal, plaintiff Russ Building Partnership (hereafter Russ Building plaintiff), and
plaintiffs Pacific Gateway Associates Joint Venture (Pacific), Crocker National Bank (CNB), and Crocker
Properties, Inc. (hereafter collectively Crocker plaintiffs), appeal from ajudgment upholding the validity

of San Francisco's Transit Impact Development Fee Ordinance (the Ordinance). They contend that the
trial court erred (1) in treating the Ordinance as a devel opment fee and (2) in finding that the Ordinance
could not be successfully challenged under articles X111 A and X111 B of the California Constitution, or the
egual protection and due process clauses of the federal and state Constitutions.

In May 1981, the City and County of San Francisco (city) enacted Ordinance No. 224+81 "[in] order to be
able to provide public transit services for new develop-ment in the downtown area. . . ." The Ordinance
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requires that the owners of buildings located in downtown San Francisco which contain newly devel oped
office space, who have not yet received a building permit or a certificate of completion prior to the
effective date of the Ordinance, pay atransit fee as a condition of issuance of a certificate of completion
and occupancy. Thefeeisdesigned to provide revenue for the San Francisco Municipal Railway system
(Muni) to offset the anticipated increased costs to accommodate the new riders during peak commute
hours generated by the construction of new office space in the downtown area. The San Francisco Board
of Supervisors fixed the fee to be paid by property owners at a maximum of $ 5 per square foot of new
office space.

Under the Ordinance, the transit fee is payable by each building's owner in alump sum at the end of
construction. Alternatively, the owner may choose to amortize the fee over several years and make
installment payments. The amount of the fee assessed isto cover increased transit costs which the city
predicts will be generated over the 45-year life of each office building. Thereisno provision for adjusting
the amount owed by each owner depending on the actual "life" of the building or actual transit operation
costs. The board of supervisors may, however, adjust the $ 5-per-squaresfoot figure for future developers,
depending on changing conditions.

In May 1981, Russ Building plaintiff filed a class action suit against the city to have the Ordinance
declared invalid on itsface and in its application. Another suit was filed against the city by Crocker
plaintiffs, who additionally challenged the retroactive application of the Ordinance. The two cases were
consolidated for trial of common issues.

Thetria court entered judgment in favor of the city, finding that the Ordinance was not atax and was a
"debatably rational" development fee. It also found that the retroactive application of the Ordinance as
against the Crocker plaintiffswas legal. Appeals were taken separately from the trial court's judgments
and the cases have been consolidated for appeal before this court.

Both sets of plaintiffs argue that the transit impact fee is not alegitimate devel op-ment fee because the $
Seperesquaresfoot fee exceeds the reasonable cost of the increased services to be provided, and thusisa
"special tax" which must be approved by twoethirds of the electorate pursuant to California Constitution,
article X111 A, section 4 (hereafter referred to as section 4). Whether the transit fee is a development fee
or aspecial tax isanissue of law. (See generally, Heckendorn v. City of San Marino (1986) 42 Cal.3d
481, 487 [229 Cal.Rptr. 324, 723 P.2d 64].)

Typically, adevelopment fee is an exaction imposed as a precondition for the privilege of developing the
land. Such fees are commonly imposed on developers by local governments in order to lessen the adverse
impact of increased population generated by the development. (See Candid Enterprises, Inc. v. Grossmont
Union High School Dist. (1985) 39 Cal.3d 878 [218 Cal.Rptr. 303, 705 P.2d 876] [school-impact fees|;
Associated Home Builders etc., Inc. v. City of Walnut Creek (1971) 4 Cal.3d 633 [94 Cal.Rptr. 630, 484
P.2d 606, 43 A.L.R.3d 847] [dedication of land for park space or fee in lieu thereof].) Thisis one of the
most common subjects of local police power regulations. (See Trent Meredith, Inc. v. City of Oxnard
(1981) 114 Cal.App.3d 317, 325 [170 Cal.Rptr. 685].) "'The position of the public entity isthat this
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arrangement isonly fair. The developer has created a new, and cumulatively overwhelming, burden on
local government facilities, and therefore he should offset the additional responsibilities required of the
public agency by the dedication of land, construction of improvements, or payment of fees, all needed to
provide improve-ments and services required by the new development. ... ™ (Ibid.)

The question which remains is how does the transit fee imposed here differ from a"special tax" within the
meaning of section 4. The distinction between atax and other exactmentsis admittedly blurred e taking
on adifferent meaning in different contexts. Our Supreme Court has defined "special taxes" in section 4
"to mean taxes levied for a specific purpose rather than . . . alevy placed in the general fund to be utilized
for general governmental purposes.” (City and County of San Francisco v. Farrell (1982) 32 Cal.3d 47, 57
[184 Cal.Rptr. 713, 648 P.2d 935].) (Heckendorn v. City of San Marino, supra, 42 Cal.3d at p. 489.) In
reaching this conclusion, the court held that the term must be strictly construed and ambiguities resolved
so asto limit the situations to which the twosthirds requirement applies. (City and County of San
Francisco v. Farrell (1982) 32 Cal.3d 47, 52 [184 Cal.Rptr. 713, 648 P.2d 935].) The court reasoned that a
restrictive interpretation was necessary because of the inherently undemocratic requirement that the tax
must be approved by a super-majority of the electorate. (lbid.)

While the Ordinance in this case does exact a fee for a specific purpose ¢ to fund the cost of providing for
increased ridership caused by the development e the crucial inquiry is whether the transit feeisatax at
al. Thedefinition in Farrell makes the distinction between types of taxes only. To ascertain whether the
transit fee isatax, wefirst turn to the purpose behind section 4, using the strict interpretation approach
announced in Farrell.

A

California Constitution, article X111 A was enacted to provide effective real property tax relief.

"[Sections] 3 and 4 combine to place restrictions upon the imposition of such taxes.” (City and County of
San Francisco v. Farrell, supra, 32 Cal.3d at p. 56.) One characteristic of a special tax isthat it leviesafee
to replace revenue for services which were affected by the reduction caused by article XII1 A. (See
Heckendorn v. City of San Marino, supra, 42 Cal.3d at p. 489.) In contrast, the transit fee imposed by the
Ordinance is not intended to replace revenues lost as aresult of article X111 A. Itistriggered by the
voluntary decision of the developer to construct office buildings and is directly tied to theincreasein
ridership that this construction will possibly generate.

In Terminal Plaza Corp. v. City and County of San Francisco (1986) 177 Cal.App.3d 892 [223 Cal.Rptr.
379], the city enacted an ordinance which required residential hotel owners to make a onesforeone
replacement of residential units which were lost through conversion or demolition as a condition for
obtaining a building permit. In distinguishing this exactment from a special tax, the court concluded that
"fees not exceeding the reasonable cost of providing the service or regulatory activity for which thefeeis
charged and which are not levied for general revenue purposes, have been considered outside the realm of
'special taxes.' [Citations.]" (1d., at p. 906.)

The transit fees required by the Ordinance were limited to the estimated costs involved to serve the
increased ridership. None of the transit fees are earmarked for general revenue purposes. Further, unlike
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most taxes, the fees imposed by this Ordinance are not compulsory but are exacted only if the devel oper
voluntarily chooses to create new office space. (Seeid., at p. 907; Trent Meredith, Inc. v. City of Oxnard,
supra, 114 Cal.App.3d at p. 328.) Developers have been required to pay for streets, sewers, parks and
lights as a condition for the privilege of developing a particular parcel. Thereislittle difference between
these public improvements and the benefit to the public from the increased transit services paid for by the
transit fee. In all instances, there is an increased burden on public improvements by virtue of the
development. Moreover, such a construction will not interfere with giving voters effective property tax
relief, the central purpose behind article X111 A of the California Constitution. (City and County of San
Francisco v. Farrell, supra, 32 Cal.3d at p. 56.)

In Beaumont Investors v. BeaumontsCherry Valley Water Dist. (1985) 165 Cal.App.3d 227 [211 Cal.Rptr.
567], the reviewing court had to decide whether a"facilities fee" imposed for connection to the local water
district's system was a special tax. The developer argued that the fee exceeded the reasonabl e cost of
construction of the water system improvements required by the development and is a special tax. The
reviewing court agreed. It relied on Government Code section 50076. That section was part of legislation
enacted to implement article XII1 A of the California Constitution. That section provides: "As used in this
article, 'special tax' shall not include any fee which does not exceed the reasonable cost of providing the
service or regulatory activity for which the fee is charged and which is not levied for general revenue
purposes.” (Stats. 1979, ch. 903, § 1.) The court concluded that the people failed to sustain their burden of
proving that the facilities fee did not exceed the reasonable value of the services for which it was
collected. (Beaumont Investors, supra, at p. 238.)

Unlike Beaumont Investors, the city has undertaken numerous studies and has held public hearings to
determine the reasonable cost of the increased transit services. To this end, the city hired consultants to
project longeterm needs and costs of transit services. Similarly, in J. W. Jones Companiesv. City of San
Diego (1984) 157 Ca.App.3d 745 [203 Cal.Rptr. 580], the city imposed a "facilities benefit assess-ment"
on undevel oped property as a condition of obtaining a building permit which partially financed various
public services built to serve the anticipated population generated by the development. These public
improvements included sewer, street and transportation services, among others. The court concluded this
was not a special tax but a special assessment levied on property which was benefitted by the public
facilities. (Id., at p. 758.)

Whether we term the transit fee a special assessment or a development fee, as applied in this context, the
charge levied is directly related and limited to the cost of increased municipal transportation services
engendered by the particular development, and it isnot a"specia tax" for purposes of section 4.

B

Plaintiffs also contend that the transit feeis a " proceed of taxes" within the meaning of California
Constitution, article X111 B and is subject to its limitations. That provision places limits on the growth of
appropriations at both the state and local government levels, and requires excess appropriations to be
returned by arevision of the tax rate or fee schedules within the next two years. (Cal. Const., art. XI11 B,
8 2; see County of Placer v. Corin (1980) 113 Cal.App.3d 443, 449 [170 Cal.Rptr. 232].) The "[proceeds]
of taxes" subject to the limitation is defined as "all tax revenues and the proceeds to an entity of
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government, from (i) regulatory licenses, user charges, and user fees to the extent that such proceeds
exceed the costs reasonably borne by such entity in providing the regulation, product, or

service. .. ." (Cal. Const., art. XI11 B, 8 8, subd. (c).) Plaintiffs claim that the transit fee imposed by this
Ordinance is a user charge or fee subject to the limitation. We disagree.

The transit fee is not a specia tax within the meaning of section 4 and is not within the ambit of California
Constitution, article X111 A, and therefore is not the type of revenue intended to be controlled by article
X111 B of the California Constitution. Moreover, it isimposed as a condition of development of real
property, which is not aregulatory license, user fee or charge. For these reasons, we conclude that the
transit feeis not a " proceed of taxes" within the meaning of article X111 B. (See also City Council v. South
(1983) 146 Cal.App.3d 320, 334+335 [194 Cal.Rptr. 110].)

I
A

Plaintiffs claim that the Ordinance discriminates against owners of office buildings constructed after 1979,
denying them access to government benefits on the same footing as owners of pres1979 buildings, and that
it arbitrarily singles out commercial buildings while giving retail storesin the downtown area afreeride.

Under an equal protection analysis, the transit fee as an economic regulation is presumed to be
constitutional. (Candid Enterprises, Inc. v. Grossmont Union High School Dist., supra, 39 Cal.3d at p.
890.) Since developers are not a"suspect class' and development is not a "fundamental interest” (ibid.; see
also Trent Meredith, Inc. v. City of Oxnard, supra, 114 Cal.App.3d at p. 328), we determine only whether
the "distinctions drawn by a challenged [Ordinance] bear some rational relationship to a conceivable
legitimate state purpose.’ [Citations.]" (Candid Enterprises, Inc. v. Grossmont Union High School Dist.,
supra, at p. 890.)

The stated purpose of the Ordinanceis "to require developers of new [commercial office space] in the
downtown areato pay afee which isrelated directly to the incremental financial burden imposed upon the
Municipal Railway." (Ord. No. 224-81, § 38.3.) The impact fee is necessary because "[new] developments
will bring increased need for public transit service in the downtown area during peak periods. The
Municipal Railway will be burdened with the demands of transporting alarger number of

passengers.” (Ord. No. 22481, § 38.2.) The "Downtown Plan Environ-ment Impact Report" indicated that
the expansion of downtown office space is expected to exceed that of downtown retail space by 110
percent. The city concluded that “[future] increasesin demand for public transit service" will therefore be
“attributable directly to new development in the downtown area increasing the number of persons using
the Municipal Railway during peak periods.” (Ord. No. 224-81, § 38.2.)

Consistent with the purpose of the Ordinance, the owners of new office space are required to pay for
additional public facilities, the need for which is generated by their development. That the existing
buildings will indirectly benefit from improved services does not result in such inequity asto offend equal
protection principles. (SeeJ. W. Jones Companiesv. City of San Diego, supra, 157 Cal.App.3d at p. 757.)
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Likewise, the argument that retail stores, which are also responsible for increased ridership, somehow got
awindfall also fails. The Ordinance imposes the fee on the projected ridership directly and reasonably
arising from the new office space. The city may rationally conclude that office workers increase the need
for transit services during peak hours. The conclusion that it is office space, and not retail stores, that is
primarily responsible for the need for improved transit services is properly left to the sound discretion of
the local governing body. Sincethe tria court found this determination to be reasonably arrived at, this
Ordinance must be upheld as being directly and additionally related to legitimate governmental goals.
(Terminal Plaza Corp. v. City and County of San Francisco, supra, 177 Cal.App.3d at p. 910.) Thetrial
court did not err in finding that the Ordinance does not violate equal protection standards.

B

Under a substantive due process analysis, "[a] law regulating or limiting the use of real property for the
public welfare does not violate substantive due process aslong asit is reasonably related to the
accomplishment of alegitimate governmental interest. [Citations.]” (Id., a p. 908.) Plaintiffs maintain
that it is unreasonable to force devel opers to underwrite public transit costs over a 45eyear period.

There was no dispute that an office building has a useful life of 45 years and that over that life-span it will
generate additional passengers for Muni. Expert testimony demonstrated that longeterm cost projections
are employed in avariety of contexts, such as the purchase of capital equipment, financing pension funds
and evaluating longeterm bonds and stocks. Such longeterm projections have been approved in deciding
how much park and recreational space should be set aside to accommodate an increased population 40
yearsinto the future. (See Associated Home Buildersetc., Inc. v. City of Walnut Creek, supra, 4 Cal.3d at
p. 639.) Thisistrue even though inflation and other variables may affect the accuracy of such projections.
Based on the data used by the city's consultants, the trial court could properly conclude that the imposition
of alump sum fee representing increased transit costs over a 45¢year period was not arbitrary or
unreasonable and was not an unconstitution-al taking of plaintiffs property.

Our Supreme Court has held that "[doubl €] taxation occurs only when ‘two taxes of the same character are
imposed on the same property, for the same purpose, by the same taxing authority within the same
jurisdiction during the same taxing period." (Associated Home Builders etc., Inc. v. City of Walnut Creek,
supra, 4 Cal.3d at p. 642, quoting Rhyne, Municipa Law, p. 673.) In Associated Home Builders, it was
determined that the requirement of land dedication for recreational use or the payment of "inelieu fees' as
a precondition of approval for development was sufficiently different from a property tax so that no
unconstitutional double taxation resulted. This caseis dispositive of the issue before us. The Ordinanceis
adevelopment fee, not atax. (Seediscussion, pt. | A, ante.) It is charged one time, at the completion of
construction of new office space, and does not recur as does a property tax. Furthermore, the transit feeis
designed specifically to fund Muni maintenance and development, whereas a property tax provides
general revenue to cover awide range of municipal services.

Plaintiffs attempt to distinguish the facts of the Associated Home Builders case on the ground that the fee
imposed there was calculated differently than the fee in the instant case. Relying on Flynnv. San
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Francisco (1941) 18 Cal.2d 210 [115 P.2d 3], they maintain that the transit fee is more akin to a property
tax because both the transit fee and property taxes are cal culated based on the number of square feet in the
development. This argument iswithout merit. In Flynn, the city imposed a"license fee" on certain types
of vehiclesin addition to an ad valorem tax on these same vehicles. The license fee was unrelated to use
of vehicles or any regulatory purpose. The court found that it was imposed only as an incident of
ownership, as was the ad valorem tax, and constituted double taxation. (Id., at pp. 214+215.) Regardless of
the method of calculation, the transit fee is not imposed by virtue of property ownership, but isafeefor
the privilege of developing real property and to defer increased costs of transit services. Assuch, itis
identical to the fee imposed in Associated Home Builders. Asamatter of law, the imposition of the transit
fee does not result in double taxation.

Vv

The Crocker plaintiffs separately contend that the enactment of the Ordinance violates section 3.598 of the
San Francisco City Charter. That section provides that "[rates] for each utility except the municipal
railway shall be so fixed that the revenue therefrom shall be sufficient to pay, for at least the succeeding
fiscal year, all expenses of every kind and nature incident to the operation and maintenance of said

utility.” (Italics added.) If there is adeficit for "said utility," section 3.598 of the San Francisco City
Charter authorizes the imposition of atax levy approved by atwo-thirds vote of the board of supervisors.
Under section 3.598, rates for Muni are proposed by the San Francisco Public Utilities Commission and
are "approved, rejected or amended by the board of supervisors.”

The tria court found that the "charter section specifically excepts the Muni from the requirements of the
section.” Thetrial court was correct in concluding that a Muni transit fee is not subject to the constraints of
the abovescited language of section 3.598 of the San Francisco City Charter. Reviewing the plain
language of the Ordinance, the board is not required to make up Muni deficits by levying atax. Thetrid
court correctly determined that the transit fee imposed does not violate the charter provision.

Having concluded that the city may constitutionally enact the transit fee pursuant to its police power, we
offer no opinion as to the wisdom of the fee itself or upon the legality of any other exaction. We are
mindful of the local government's need to generate revenue to maintain the quality of life the residents of
the city have come to expect. This has become increasingly difficult in the posteProposition 13 era. The
transit fee imposed falls within permissible bounds.

V [Text omitted.] NOT CERTIFIED FOR PUBLICATION.
VI

Lastly, Russ Building plaintiff attacks the amount of the transit fee, contending that the methodol ogy used
and the assumptions relied upon by the city's consultants were unsupported by the evidence. The board
fixed the transit fee at $ 5 per square foot. Thiswas based on a June 1981 estimate of increased transit
costs calculated by Bruce Bernhard of the San Francisco Public Utilities Commission Bureau of Finance.
This fee was less than Bernhard's calculation of $ 6.57 per square foot. Prior to trial, the city retained
Touches-Ross as a consultant. TouchesRoss calculated the increase in the transit costs to be $ 8.36 per
square foot. Thisfigure was based on a projected use over the next 45 years. Thetrial court found that

http://lic.law.ufl.edu/~nicholas/ URP6543/I FCases.htm (60 of 146)12/6/2004 8:58:29 AM



SELECTED CASES ON IMPACT FEES

the 45+year forecast was reasonable as it "rationally and directly related” to the estimated life of the
buildings. Thetrial court also concluded that the assumptions and figures employed by the consultantsin
arriving at this amount were rationally based.

During the 10-week trial, each side presented exhibits and experts to testify about the methodol ogy
employed in calculating the transit fee. It is sufficient to state that the parties experts differed in their
approach. Whether the approach taken by the city's consultants was economically justifiable and
financially and scientifically sound was a question of fact for the trial court, whose conclusion must be
upheld if supported by substantial evidence. (See generally, United Business Com. v. City of San Diego
(1979) 91 Cal.App.3d 156, 182 [154 Cal.Rptr. 263].)

A

Russ Building plaintiff challenges the use of the 45¢year projection, claiming that it was not possible to
estimate the increased transit costs that far into the future. Plaintiff relies on the testimony of its experts
who stated, essentially, that for such along period of time there were too many variables to consider to
make any reliable estimate. Naturally, this conclusion was disputed by the city's experts. While the
degree of precision of the costs decreases proportionally with the length of the projection, we cannot state
that such long term forecasts are inherently unreliable or are so arbitrary as to be mere speculation. The
trial court's decision approving the 45-year term was supported by substantial evidence.

B

Next, Russ Building plaintiff argues that TouchesRoss used an improper discount rate in calculating the
present transit fee. TouchesRoss applied a discount rate of 1.74 percent in arriving at the net present value
of the lump sum fee levied against plaintiff. Plaintiff contends that the discount rate was too low and that
it should be based on the rate for the "snapshot year" 19801981, the period from which the ridership data
was taken. Touches-Ross used an economic forecast which estimated the discount rate over the 45eyear
projected term, rather than the rate for the "snapshot year." This was the only longeterm projection in the
record, and there was testimony on both sides concerning its accuracy. Thetrial court found that there
was arational basis for using this method and we agree.

Russ Building plaintiff contends this figure istoo low and that the discount rate for the snapshot year
should have been used. We find no inconsistencies in the use of a snapshot year to predict the amount of
increased services needed and the 45-year forecast to estimate the cost of those services over useful lives
of the buildings. The increased usage of the transit system can be calculated to a reasonable certainty by
selecting amodel year, in this case 19801981, and extrapolating the need based on known quantities for
ultimate office capacity, vehicle capacity, route structure and patronage volume.

In contrast to the future usage figure, the cost of those servicesis not reasonably ascertainable in any one
year, but fluctuates with the economy. The cost for maintaining, repairing and purchasing new vehicles,
and the costs of salaries and insurance, to name afew, are variable, subject to influences outside the
control of city officials, e.g., gas prices, the inflation rate, etc. Under such circumstances, it would be
unreasonabl e to base the discount rate on a "snapshot year" sinceit could be ayear of unusually high or
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low inflation and, as we note, the inflation rate has not remained the same. In arriving at the cost of the
increased transit services over the projected 45eyear life of the building, it is more rational to use a
forecast based on historical economic trends. We find substantial evidence to support the trial court's
finding.

C

Relying on Birkenfeld v. City of Berkeley (1976) 17 Cal.3d 129 [130 Cal.Rptr. 465, 550 P.2d 1001], Russ
Building plaintiff also argues that the failure to include a rate adjustment mechanism is unconstitutional.

Plaintiff proposes the city collect an annual installment, subject to yearly recal cul ations of the estimated
cost. Plaintiff's reliance on Birkenfeld is misplaced. In that case, a City of Berkeley rent control

ordinance required arollback of all controlled rentsto those in effect on August 15, 1971; this would
become the maximum rent subject to adjustments on a unit-by-unit procedure, which the court held was
too cumbersome to be effective. (Id., a p. 136.) In this context, the court held that "[for] such rent ceilings
of indefinite duration an adjustment mechanism is constitutionally necessary to provide for changesin
circumstances and also provide for the previously mentioned situations in which the base rent cannot
reasonably be deemed to reflect general market conditions.” (1d., at p. 169.)

Thereisno similarity between the method for arriving at the maximum rent allowed in Birkenfeld and the
projected costs for increased transit services in the instant matter. Unlike the Berkeley ordinance, the
transit fee was not artificially limited to one particular year, but calculated based on the expected costs
over the 45-year period, taking into consideration the fluctuating market conditions and inflation rate. A
fair reading of Birkenfeld convinces us that an annual readjustment of the transit fee is not constitutionally
mandated in thisinstance, and plaintiff's contention necessarily fails.

D
Next, Russ Building plaintiff challenges the data used in the "snapshot year."
1

First, plaintiff argues the city erred in assuming that no federal or state

grants for capital improvements for expansion of the transit system would be issued. The 1984
amendment to the Ordinance provides that "capital subsidies. . . shall be assumed only when and to the
extent that receipt of such subsidiesisreasonably probable." (Ord. No. 224-84, § 38.5, subd. (b).) Thetrial
court found that there exists "a debatable rational basis for concluding that State and Federal assistance for
expansion vehicles and garage facilities will be unavailable. . . ."

In support of thisfinding, the trial court reasoned that since 1980 the city has had to use its own funds to
finance all expansion vehicles. This evidence went uncontradicted. Also, the agency responsible for
approving transportation grants to the region, the metropolitan transit commission, treats expansion asits
lowest priority, behind maintaining "existing and committed" service. While plaintiff demonstrated the
city's success with obtaining capital grants, there was insufficient evidence to show that the money
received was used to expand upon existing facilities. On the basis of this record, we find sufficient
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evidence to support thetrial court's conclusion that the board could not reasonably anticipate government
funds for expanding the transit system over the next 45 years.

2

Section 38.3 of the Ordinance requires the owners of the new buildings to pay the "incremental financial
burden" imposed on the Muni system, and that the fee should "measure the total incremental burdens’
generated by new office development. The 1984 amendment to the Ordinance requires that costs and
revenues for off-peak periods not be included in calculating the transit fee. (Ord. No. 22484, § 38.5,
subds. (e), (f).) Plaintiff arguesthat it isillogical not to include revenues collected from off-peak servicein
offsetting the total increased costs of services.

a

Russ Building plaintiff argues that the city erred in ignoring the revenues generated during off-peak
periods. The argument goes that since the new office workers will surely use the Muni during off-peak
hours, the revenue collected therefrom should be used to offset the cost of the increased transit services.

The evidence reveals that Muni provides off-peak service at a huge deficit. Touche-Ross, the city's
consulting firm, used a marginal cost accounting approach and allocated the off-peak revenue to off-peak
service, thereby reducing the deficit incurred during that period. There was no testimony that a surplus
resulted from this accounting method. Thus, it does not appear that the increase in revenue during off-
peak hours has any financial impact on the cost of funding an expansion of the system to accommodate
peak service use. Thetria court found that this approach was rationally based, and we agree.

b

Russ Building plaintiff also argues that the city deliberately understated the revenue to be generated by
fast pass use during peak hours. In its statement of decision, the trial court found: Peak operating revenue
is composed of fast pass revenue and cash fare. In order to determine the average revenue per peak period
trip, it is necessary to estimate the proportion of trips which are paid by fast pass versus the cash fare.
TouchesRoss calculated that 54 percent of all peak period trips made by downtown workers will be paid
for by fast pass, and 46 percent will bein cash. Thetrial court concluded that the estimate for fast pass
use was a reasonabl e one.

Russ Building plaintiff contends that TouchesRoss mixed its data basesto arrive at an artificially lower
revenue estimate from fast pass use. TouchesRoss combined the high number of fast passes sold at a
discount price during 19801981 with the high estimate of monthly fast pass trips derived from a 1979
study in which the fast pass was not discounted. This, plaintiff claims, unreasonably inflated the fast pass/
cash ratio and yielded underestimat-ed revenue. We agree. In order to estimate the revenue likely to be
generated by fast pass use, the calculation should be based on the cost per ride paid for at the time the ride
istaken. If the Muni maintained a constant pricing policy, it would not matter which year would be used
to derive the salesfigures. But since the pricing of fast passes fluctuates, it isinconsistent to compare the
last year's cost of riding Muni with thisyear'sridership. Plaintiff is correct in concluding that use of
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different periods artificially underestimates fare revenue derived from fast pass sales. The salesfigures
and the ridership use should come from the same target year.

3

Next, Russ Building plaintiff challenges the application of a"transfer rate" as part of the increased costs.
TouchesRoss calculated a transfer rate to account for the times arider islikely to transfer to another linein
getting to his downtown destination during the peak period. The transfer rate was calculated to be 1.39,
which meant that for every 100 trips to or from downtown, there would be 139 actual rides on the various
Muni lines. The city's policy, codified in Ordinance No. 22481 section 38.3, provided that there be no
increase in the level of crowding resulting from the new office space. Thetrial court did not question the
"legidlative wisdom™ behind this policy and looked only to the reasonableness of TouchesRoss's
calculations. The court found the calculations to be reasonable. Plaintiff claimsthat the transfer rate
arrived at is unjustified since the "crosstown" and "feeder routes’ are not operating at or beyond capacity.
We agree.

TouchesRoss calculated the transit fee so that the average "load factors' «» a measure of the degree of
crowding e does not rise due to construction of the new office buildings. Thetrial court found that even
though the connecting routes were not operating at capacity, it was reasonable for the city to maintain the
average load factors during peak periods because (1) it could reasonably be expected that surplus space
would disappear over the 45¢year life of the project and (2) excess passenger capacity can be reasonably
viewed as an asset to be preserved.

While it may be ideal transit policy to preserve the present |oad factors in the connecting routes, it is unfair
to require Russ Building plaintiff to bear this burden alone. While the population generated by plaintiffs
buildings will likely increase the ridership on the "feeder" and "crosstown" routes, there is no evidence of
increased cost to Muni to operate these lines. Thisisthe only relevant consideration, since the fee
imposed by the city must not be more than needed to provide the improvements and services required by
the development. (See Trent Meredith, Inc. v. City of Oxnard, supra, 114 Cal.App.3d at p. 325.) Anything
beyond that would be unrelated to the development and constitute atax. The trial court should have
examined the city's policy against the applicable constitutional standards. Had it done so, it would have
concluded that only necessary expansion costs could be assessed against plaintiff.

4

However, we find these errors to be harmless. (See Warner Constr. Corp. v. City of Los Angeles (1970) 2
Cal.3d 285, 301 [85 Cal.Rptr. 444, 466 P.2d 996].) The difference between the transit fee as originally
estimated and the amount using the methodology discussed above would result in an estimated fee well
above the $ 5 figure imposed on the Russ Building plaintiff. Using the TouchesRoss analysis relied on by
the trial court, arecalculation of the fast pass revenue figure would result in a $ 0.60+peresquaresfoot
reduction, from $8.36t0 $ 7.76. (Seefn. 2, ante.) If the transfer rate were recal culated to exclude below
capacity "policy lines," the fee would be further reduced by 81 cents per square foot; from$ 7.76 to $
6.95; still well above the $5¢peresquaresfoot fee imposed by the city. Accordingly, it would serve no
purpose to remand this matter for further findings.
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VIl

In summary, we hold that the transit fee was a lawful development fee which is not governed by California
Constitution articles X111 A or X111 B, and it does not interfere with plaintiffs due process and equal
protection rights. The feeis not a double tax and does not violate section 3.598 of the city's charter. Any
error in calculating the fee was harmless, and the judgment in favor of the city and against Russ Building
plaintiff is affirmed.

[Text omitted.] NOT CERTIFIED FOR PUBLICATION.

Each party to bear its own costs on appeal .

DISSENT: KING, J., Concurring and Dissenting. | agree with the mgjority that the San Francisco Transit
Impact Development Fee Ordinance is valid as imposing a development fee.

[Text omitted.] NOT CERTIFIED FOR PUBLICATION.

RUSSBUILDING PARTNERSHIP v. CITY AND COUNTY OF SAN FRANCISCO
484 U.S. 909; 108 S. Ct. 253

SUPREME COURT OF THE UNITED STATES
October 19, 1987

PRIOR HISTORY': Appeal from Ct. App. Cal., 1st App. Dist. Reported below: 188 Cal. App.3d 977, 234
Cal. Rptr. 1

DISPOSITION: Appeal dismissed.
JUDGES: Rehnquist, Brennan, White, Marshall, Blackmun, Stevens, O'Connor, Scalia

OPINION: The appeal is dismissed for want of jurisdiction.

CITY OF KEY WEST v.R.L.J.S.CORPORATION
537 So. 2d 641, 1989 Fla. App.

Court of Appeal of Florida, Third District

January 3, 1989, Filed
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SUBSEQUENT HISTORY : Rehearing Denied February 15, 1989; Review Denied May 12, 1989.
PRIOR HISTORY: An Appeal from the Circuit Court for Monroe County, M. Ignatius Lester, Judge.
OPINION BY: PEARSON

We address a question of first impression in this state, namely, does a municipality's assessment of
developmental impact fees upon the developer of a condominium apartment building violate any
constitutionally protected right of the devel opers where such fees are assessed after a building permit has
been issued and the devel opers have sold a substantial number of the building units? We conclude that no
constitutional right of the devel opers was offended by the municipality's action and reverse the trial court's
contrary declaration.

I. R.LJ.S, et d., the plaintiffsin the declaratory judgment action below, are joint venture devel opers of
the 1800 Atlantic Condominium in Key West. In August 1981, the City of Key West approved the
developers community impact statement and site plan. Several months later, the City issued a building
permit for 76 units, al of which had been sold. In October 1983, the devel opers obtained a building
permit for 92 additional units, some 40 of which were already sold. The developerspaid $ 19,400 in
sewer connection and permit fees when they obtained this second permit.

In the spring of 1984, the City issued certificates of occupancy for thefirst 76 units. Thereafter, during a
onesyear period beginning in late 1984, the City enacted ordinances imposing separate impact fees for
sewers, solid waste, and traffic. Asthetrial court correctly observed, the purpose of these ordinances was

"to allocate to new residents of the City 'afair share of the cost of new public facilities, specifically

those . . . dealing with sewer and solid waste treatment and those capital improvements necessitated by
increased traffic on account of new development in the City." Each of the ordinances provided that "no
certificate of occupancy shall be issued” until any applicable impact fee was paid. Accordingly, upon the
developers failure to pay the three impact fees, the City denied their request that certificates of occupancy
be issued for the additional 92 unitsin the devel op-ment.

I1. The developersfiled a declaratory judgment action against the City. Thetria court, convinced by
Contractors and Building Association v. City of Dunedin, 329 So.2d 314 (Fla. 1976), that "an opportunity
to pass on such feesto the ultimate user who causes the impact on the community is necessary for the law
to meet constitutional muster,” entered summary judgment for the devel opers on the grounds, first, that the
developers were not afforded such an opportunity and, second, that the City attempted to retrospectively
apply the fees after the developers rightsin the building permit had vested. Inthetrial court's words:

Thetiming in this caseis particularly significant to the Court in that it makes virtually
impossible any chance of the developer citizen being able to pass on the impact fee. Because
the Plaintiffs rightsin their building permit had already vested, Key West could not
retrospectively impose fees that amount to a personal punishment to him. Such interference
with the Plain-tiffs' vested rights to complete construction in accor-dance with the terms of
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the building permits, constitute [sic] a due process violation and are [sic] therefore
unconstitutional.

The City took this appeal.

[11. We disagree with the developers and the trial court that the Dunedin case holds that an impact feeis
constitutional only when the developer is given the opportunity to pass the fee on to new residents, that is,
the purchasers of the developed units. The developers view of Dunedin 's holding is apparently drawn

from several unconnected passages in the opinion:

In principle, however, we see nothing wrong with trans-ferring to the new user of a
municipally owned water or sewer system afair share of the costs new use of the system
involves. . . ..

The avowed purpose of the ordinance in the present case isto raise money in order to expand
the water and sewage systems, so as to meet the increased demand which additional
connections to the system create. The municipality seeks to shift to the user expenses
incurred on hisaccount. . . ..

The cost of new facilities should be borne by new users to the extent new use requires new
facilities, but only to that extent.

Contractors and Builders Association v. City of Dunedin, 329 So.2d at 31718, 318, 321 (emphasisin
original).

We reject the developer's argument that the "user” or "new user” referred to in Dunedin variously asthe
person who is to share the costs involved in the new use of the system, the person to whom these expenses
are to be shifted, or the person who is to bear the expenses of the new facilities, is necessarily the person
who purchases the condominium unit from the developer and livesin the unit. While we agree that the
purchasers of and residents in the condominium unit are likely users of the ared's transportation, sewer,
and solid waste services, they are not exclusively so. Thus, in our view, the term "user" encompasses
anyone who may derive benefit from the services, as, for example, a developer seeking to sall
condominium units.

Nor can the later statement in Dunedin that "[t]he cost of new facilities should be borne by new users' be
read, as the developers suggest, to mean that only those persons who actually use the services must pay for
them. Plainly, the statement was not intended as a sweeping declaration that taxpayers who own property
in the impacted area but do not actually use new facilities are to be relieved from the burden of paying an
impact fee established by an ordinance. Instead, we believe that the proper reading of the Dunedin
statementsisthat as between all of the taxpayers of the municipality and the specific group of taxpayersin
the impacted area, the latter group was to bear the cost of the required new facilities, and that no
distinction isto be drawn between the devel oper of the property and the ultimate purchasers of units from
the developer. Dunedin, then, does little to further our inquiry.
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V. But Dunedin aside, the developers claim that the doctrine of vested rights which protects property
owners and builders who rely on an act or omission by the government protects them from the impact of
the impact fees.

Generally, the doctrine of vested rights limits local governments in the exercise of their zoning powers
when a property owner relying in good faith upon some act or omission of the government has
substantially changed position or incurred such excessive obligations and expenses that it would be highly
inequitable and unjust to destroy the rights that the owner has acquired. Hollywood Beach Hotel Co. v.
City of Hollywood, 329 So.2d 10, 15 (Fla. 1976); City of Lauderdale Lakesv. Corn, 427 So.2d 239, 243
(Fla. 4th DCA 1983); Smith v. City of Clearwater, 383 So.2d 681 (Fla. 2d DCA 1980), review dismissed,
403 So.2d 407 (Fla. 1981). The developers say the doctrine protects them because after receiving the
building permit, they reasonably believed that they knew of all the expenses that they would have to pay,
and in reliance on this set prices for the units. They claim that the City's subsequent assessment of impact
fees after the units were sold retroactively denied them the force and effect of the building permit.

The question thus presented has no easy answer; courts of other jurisdictions which have considered
similar claims by developers have not been in agreement.

A. InCity of Pontiac v. Mason, 50 III. App.3d 102, 365 N.E.2d 145 (1977), the devel oper received
building and plumbing permits for its shopping center, and the center was connected to city sewage lines.
Thereafter, the city enacted an ordinance imposing a sewage connection fee, and refused to issue a certifi-
cate of occupancy until the developer paid the fee. The appellate court upheld the fee, finding that
estoppel was not established and that, since the ordinance was passed before the shopping center was
finished, the ordinance authorizing the fee did not violate the developers rights. City of Pontiac differs
from the present case in one crucial respect: the project in that case was a shopping centereeits units
presumably to be rented, not soldeeand there was no indicationeeand, apparently, no argumentesthat it
would have been difficult, much less impossible, for the developer to recoup some, or alarge part, or all of
the connection fee.

Likewise, in WestfieldePalos Verdes Co. v. City of Rancho Palos Verdes, 73 Cal.App.3d 486, 141 Cal.
Rptr. 36 (1977), an environmental excise tax imposed by the city after the developer had begun
construction of condominiums was upheld and the devel opers' vested rights argument rejected:

Appellants attempt to use a vested rights principle to gain immunity from unforeseen taxesis
virtually without precedent, and if followed to its logical conclusions, would shield any
lawful business from newly enacted taxes if that business had made any sort of irrevocable
commit-ments, either financial or contractual, in commenc-ing operations in that
municipality. The imposition of a new tax, or the increase in the rate of an old one, is ssmply
one of the usual hazards of the business enter-prise. 73 Cal.App.3d at , 141 Cal.Rptr. at 42
(citations omitted).

Once again, there is concededly a crucial difference from the present case: under the California ordinance,
the units that were already sold were exempted from the developer's assessed taxes. Id. at , 141 Cal.Rptr.
at 39.
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A different California court considered asimilar issue in Peoplev. H & H Properties, 154 Cal.App.3d 894,
201 Cal.Rptr. 687 (1984). There, acompany purchased two apartment buildings and later received city
approval to convert them into condomin-iums. Still later, the city passed an ordinance requiring those
convert-ing rental apartments into condominiums to help their displaced tenants find comparable housing
and pay either moving expenses or compensation for anticipated rent increases. The appellate court held
that the ordinance did not abridge any vested right of the company because the company was merely
required to pay some money and was not prevented from proceeding with the condomin-ium conversion.
The court explained that "[i]f the project has lost its attractiveness, the developers are free to pull out, and
they always retain the option of holding on to the units and leasing them out.” 154 Cal.App.3d at , 201
Cal.Rptr. at 691. Because the developersin the present case could not pull out (most of the units having
aready been sold), H & H Propertiesis of little precedential value in resolving the claim before us..

B. Moreon point is Russ Building Partnership v. City and County of San Francisco, 188 Cal.App.3d 977,
234 Cal.Rptr. 1 (Ct. App.), review granted, 236 Cal.Rptr. 403, 735 P.2d 444, review modified, 237 Cal.
Rptr. 456, 737 P.2d 359 (1987), affirmed in part and reversed in part, 44 Cal.App.3d 839, 244 Cal.Rptr.
682, 750 P.2d 324 (Cal. 1988), appeal dismissed, 484 U.S. 909, 108 S.Ct. 253, 98 L.Ed.2d 211 (1987) and
U.S, 109 S.Ct. 209, L.Ed.2d (1988).

In Russ, the plaintiff received a permit to erect an office building in San Francisco. After construction had
begun, the city enacted an ordinance which provided that owners of downtown buildings containing newly
developed office space could not receive a certificate of occupancy until they paid atransit impact fee.
Beginning the long journey through the courts, the Russ Building Partnership sought ajudgment declaring
the ordinance invalid. Thetrial court found that the ordinance was a debatably rational development fee
and that its "retroactive" application to Russ was lawful. Disagreeing, the court of appeal found that the
fee could not be applied against the plaintiff since it had "obtained a vested right to complete the buildings
and occupy them under the conditions in existence when the original building permitsissued." 188 Cal.
App.3dat , 234 Cal.Rptr. at 9. The California Supreme Court granted review and, although ordering that
there be omitted from the court of appeal decision the discussion of vested rights, nonetheless went on to

make clear that it agreed with the court of appeal on the general vested rights question:

Plaintiffs had been issued building permits, had begun construction, and had made a
substantial financial commitment to their projects amost two years before the City enacted
the TIDF ordinance. Thus, they had a vested right to complete the buildings and occupy
them under the conditions contained in the permits. It isclear that if the resolutions
authorizing plaintiffs building permits did not contain the transit mitigation condition,
application of the later-enacted TIDF ordinance to plaintiffs would impair their vested rights
and violate due process. However, if the TIDF falls among the funding mecha-nisms
contemplated by the resolutions, the application of the ordinance to plaintiffsis proper. 44
Cal.App.3d a , 244 Ca.Rptr. at 685, 750 P.2d at 327 (cita-tions omitted).

Clearly, if we were to apply the law of Russto the facts of the present case, the impact fees could not be
assessed against the devel opers, because no provision allowing the assessment of fees was included in the
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building permit. However, we decline to follow Russ as we do not believe that arequisite to the validity
of an impact feeisthat the possibility that it will be imposed at some future time be made an express
condition of abuilding permit.

C. Theusual vested right claim involves a change of mind, a broken promise: a city issues abuilding
permit imposing one requirement and in the course of construction imposes a different requirement. Ina
sense, the building permit assures the builder that he may go forward and build in accordance with the
approved plans. When a new building requirement is thereafter imposed, it can be readily said that the
city had changed its mind and that the rights vested in the builder by virtue of the permit have been
unfairly disturbed.

But a building permit, although assuring its possessor that he may safely rely on it and build in accordance
with the approved plans, provides no assurance to the possessor that a taxing authority of the very same
government will not increase taxes on the property being built upon, or, asin the present case, impose fees
for certain municipal services which will be especial-ly required when the building is completed.

[llustrative of thispoint is State v. Oyster Bay Estates, Inc., 384 So.2d 891 (Fla. 1st DCA 1980). Therethe
developer received a dredging permit from the Board of Trustees of the Internal Improvement Fund.

Later, the Legislature passed alaw enabling the Department of Environmental Regulation to impose
further restrictions on development. The First District held that the developer derived no vested rights
from the first permit. Since the Trustees authority was limited to certain areas, nothing they did could
guarantee that the Department of Environmental Regulation, which had authority to regulate different
matters, would not impose any additional requirements. Said the court,

We therefore find no basis upon which it can be concluded that action by the Board in
approving the navigational channel (a matter within its jurisdiction), conferred rights upon
[the devel oper] with respect to construction of inland canals upon [the devel oper's] upland
property (over which the Board had no jurisdiction). 384 So.2d at 893.

In our view, thereis likewise no basis to conclude that the action of the building department of the City in
approving building plans and issuing a permit (a matter within the depart-ment's jurisdiction) conferred
any right upon the devel oper to expect that the legidative arm of the City e« its council «= would not enact
an ordinance imposing impact fees where warranted.

Moreover, notwithstanding the devel opers apparent belief, alaw enacted during work in progress or when
work is complete is not vitiated by the invocation of the word "retroactive." A law is not constitutionally
infirm merely because the person affected is unable to divert the effects of the law to another or, here, to
pass along the unanticipated costs that result from the law. Indeed, along series of United States Supreme
Court cases has upheld laws which operated retroactively.

The leading modern case is Usery v. Turner Elkhorn Mining Co., 428 U.S. 1, 96 S.Ct. 2882, 49 L .Ed.2d
752 (1976). In Usery, acoa mining company challenged alaw which required it to pay benefits to miners
who left the company's employ before the effective date of the law. The Court clearly stated that
government may impose burdens that are unanticipated:
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[11t may be that the liability imposed by the Act for disabilities suffered by former employees
was not anticipated at the time of actual employ-ment. But our cases are clear that legidation
readjusting rights and burdens is not unlawful solely because it upsets other-wise settled
expectations. 428 U.S. at 16, 96 S.Ct. at 289293, 49 L.Ed.2d at 766+67 (footnote omitted).

In Usery, the mining company argued that competitive forces would prevent it from effectively passing on
to the consumer the costs imposed by the law. The Court, however, stated that it was "for Congressto
choose" who should bear the burden of the miners disabilities. "It is enough to say that the Act
approaches the problem of cost spreading rationally; whether a broader cost-spreading scheme would have
been wiser or more practical under the circumstances is not a question of constitutional dimension.” 428 U.
S at 19,96 S.Ct. at 2894, 49 L.Ed.2d at 768. Similarly, in Pension Benefit Guaranty Corp. v. R.A. Gray
& Co., 467 U.S. 717, 104 S.Ct. 2709, 81 L.Ed.2d 601 (1984), the Court rejected a challenge to a federal
law which regulated employer withdrawals from the company's pension plan during the five months prior
to the enactment of the statute. The Court dismissed the employer's claim that retroactive legislation does
not satisfy due process require-ments unless employers have "an opportunity to conform their conduct to
the requirements of [the] new legidation." 467 U.S. at 731, 104 S.Ct. at 2719, 81 L.Ed.2d at 612 (quoting
brief of employer). See also United Statesv. Darusmont, 449 U.S. 292, 101 S.Ct. 549, 66 L.Ed.2d 513
(1981) (upholding retroactive application of taxes); Welch v. Henry, 305 U.S. 134, 59 S.Ct. 121, 83 L.Ed.
87 (1938) (same).

Just as forceful are casesin which the buyer, not the seller, was compelled to pay an unexpected special
assessment. In Moody v. City of Vero Beach, 203 So.2d 345 (Fla. 4th DCA 1967), the buyers bought a
piece of property, and later learned of a special assessment for improvements performed before they
bought the property. The Fourth District upheld the assessment against the buyers, saying that “[p]ublic
works must be paid for even though they were constructed before any assessment was levied on their
account." 203 So.2d at 347. See also Phillip Wagner, Inc. v. Leser, 239 U.S. 207, 36 S.Ct. 66, 60 L.Ed.
230 (1915) (special assessment not unconstitutional because for special benefits long since accrued);
Anderson v. City of Ocala, 83 Fla. 344, 35758, 91 So. 182, 187 (1922) ("[A]n assessment for benefits
derived from improvements previously made does not constitute a deprivation of property without due
process of law™); Hall v. Street Commission-ers, 177 Mass. 434, 59 N.E. 68 (1901) (Holmes, C.J.); 70A
Am.Jur. Special or Local Assessments 8§ 13, at 1137 (1987) ("A specia assessment may be levied upon an
executed consider-ation, that is, for a public work or improvement already done; such an assessment
interferes with no contract and divests no vested rights.").

It thus clearly appears that government can constitutionally impose burdens which are unexpected whether
or not the burdens are susceptible to being passed on to another person. See Westfield -Palos Verdes Co.
v. City of Rancho Palos Verdes, 73 Cal.App.3d at 494, 141 Cal.Rptr. at 42 ("The imposition of a new tax,
or an increase in the rate of an old one, is simply one of the usual hazards of the business enterprise.");
John McShain, Inc. v. District of Columbia, 205 F.2d 882, 883 (D.C. Cir. 1953) (same). Evenif the
developersin this case could show that the costs could not be passed on to what they call "users,” they
would still be liable to pay the impact fees.

V. We acknowledge that the result we reach may seem harsh. To be sure, the developers sold most of
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the units in the condominium and only later found out that they had to pay more money to the City. But as
we have said, absent a contractual agreement, one may not justifiably assume that taxes will remain the
same or that an impact fee will not be imposed. The imposition of an impact fee resulting in an

unanticipated increase in a developer's cost may seem harsh, but it is not unconstitu-tional.

The fees collected must be earmarked for the substantial benefit of the residents, Hollywood, Inc. v.
Broward County, 431 So.2d at 606, and may not exceed a pro rata share of reasonably anticipated costs of
expansion. The money collected may be used only to meet the costs of expansion. Contractors and
Builders Association v. City of Dunedin, 329 So.2d 314, 320 (Fla. 1976). See also Home Builders and
Contractors Association v. Board of County Commissioners, 446 So.2d 140, 143+44 (Fla. 4th DCA
1983). Additionally, developers can try to avoid the problem of unantici-pated fees. Real estate
transaction reference books warn about the need to plan for unexpected special assessments. One leading
book on Floridareal estate law instructs "[t]hat to avoid dispute, many contracts include aterm which
specifies which party shall be responsible for the payment of the assessment.” 1 R. Boyer, Florida Real
Estate Transactions § 4.28, at 4¢72 (1988). Seeaso A. Arnold, J. Douglas, & D. Feld, Modern Redl
Estate and Mortgage Forms 8§ 30 (1986); S. Goldberg, Sales of Real Property 387+91 (1971).

The judgment under review is reversed and the cause remanded with directions to enter judgment for the
City of Key West in accordance with this opinion.

Reversed and remanded.

NOLLAN ET UX.v. CALIFORNIA COASTAL COMMISSION
483 U.S. 825; 107 S. Ct. 3141

SUPREME COURT OF THE UNITED STATES

Argued March 30, 1987
June 26, 1987

PRIOR HISTORY: APPEAL FROM THE COURT OF APPEAL OF CALIFORNIA, SECOND
APPELLATE DISTRICT

SYLLABUS: The California Coastal Commission granted a permit to appellants to replace a small
bungalow on their beachfront lot with alarger house upon the condition that they allow the public an
easement to pass across their beach, which was located between two public beaches. The County Superior
Court granted appellants awrit of administrative mandamus and directed that the permit condition be
struck. However, the State Court of Appeal reversed, ruling that imposition of the condition did not
violate the Takings Clause of the Fifth Amendment, as incorporated against the States by the Fourteenth
Amendment.
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Held:

1. Although the outright taking of an uncompensated, permanent, public -access easement would violate
the Takings Clause, conditioning appellants' rebuilding permit on their granting such an easement would
be lawful landeuse regulation if it substantially furthered governmental purposes that would justify denial
of the permit. The government's power to forbid particular land usesin order to advance some legitimate
policespower purpose includes the power to condition such use upon some concession by the owner, even
aconcession of property rights, so long as the condition furthers the same governmental purpose advanced
asjustification for prohibiting the use. Pp. 831837.

2. Here the Commission's imposition of the accesseeasement condition cannot be treated as an exercise of
landeuse regulation power since the condition does not serve public purposes related to the permit
requirement. Of those put forth to justify it e protecting the public's ability to see the beach, assisting the
public in overcoming a perceived "psychologi-cal" barrier to using the beach, and preventing beach
congestion *« none is plausible. Moreover, the Commission's justification for the access requirement
unrelated to landeuse regulation e that it is part of a comprehen-sive program to provide beach access
arising from prior coastal permit decisions *» is simply an expression of the belief that the public interest
will be served by a continuous strip of publicly accessible beach. Although the State is free to advance its
"comprehensive program” by exercising its eminent domain power and paying for access easements, it
cannot compel coastal residents alone to contribute to the realization of that goal. Pp. 838+842. 177 Cal.
App. 3d 719, 223 Cal. Rptr. 28, reversed.

SCALIA, J,, delivered the opinion of the Court, in which REHNQUIST, C.J., and WHITE, POWELL, and
O'CONNOR, JJ.,, joined. BRENNAN, J., filed a dissenting opinion, in which MARSHALL, J., joined,
post, p. 842. BLACKMUN, J., filed a dissenting opinion, post, p. 865. STEVENS, J., filed a dissenting
opinion, in which BLACKMUN, J., joined, post, p. 866.

JUDGES: Rehnquist, Brennan, White, Marshall, Blackmun, Powell, Stevens, O'Connor, Scalia.

OPINION BY: SCALIA
OPINION: JUSTICE SCALIA delivered the opinion of the Court.

James and Marilyn Nollan appeal from a decision of the California Court of Appeal ruling that the
California Coastal Commission could condition its grant of permission to rebuild their house on their
transfer to the public of an easement across their beachfront property. 177 Cal. App. 3d 719, 223 Cal.
Rptr. 28 (1986). The California court rejected their claim that imposition of that condition violates the
Takings Clause of the Fifth Amendment, as incorporated against the States by the Fourteenth
Amendment. Ibid. We noted probable jurisdiction. 479 U.S. 913 (1986).

I
The Nollans own a beachfront lot in Ventura County, Califor-nia. A quarteremile north of their property is

Faria County Park, an oceanside public park with a public beach and recreation area. Another public
beach area, known locally as "the Cove," lies 1,800 feet south of their lot. A concrete seawall
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approximately eight feet high separates the beach portion of the Nollans' property from the rest of the lot.
The historic mean high tide line determines the | ot's oceanside boundary.

The Nollans originally leased their property with an option to buy. The building on the lot was a small
bungalow, totaling 504 square feet, which for atime they rented to summer vacationers. After years of
rental use, however, the building had fallen into disrepair, and could no longer be rented out.

The Nollans' option to purchase was conditioned on their promise to demolish the bungalow and replace
it. In order to do so, under Cal. Pub. Res. Code Ann. 88 30106, 30212, and 30600 (West 1986), they were
required to obtain a coastal development permit from the California Coastal Commission. On February
25, 1982, they submitted a permit application to the Commission in which they proposed to demolish the
existing structure and replace it with a threesbedroom house in keeping with the rest of the neighborhood.

The Nollans were informed that their application had been placed on the administrative calendar, and that
the Commission staff had recommended that the permit be granted subject to the condition that they allow
the public an easement to pass across a portion of their property bounded by the mean high tide line on
one side, and their seawall on the other side. Thiswould make it easier for the public to get to Faria
County Park and the Cove. The Nollans protested imposition of the condition, but the Commission
overruled their objections and granted the permit subject to their recordation of a deed restriction granting
the easement. App. 31, 34.

On June 3, 1982, the Nollans filed a petition for writ of administrative mandamus asking the Ventura
County Superior Court to invalidate the access condition. They argued that the condition could not be
imposed absent evidence that their proposed devel op-ment would have a direct adverse impact on public
access to the beach. The court agreed, and remanded the case to the Commission for afull evidentiary
hearing on that issue. 1d., at 36. 677

On remand, the Commission held a public hearing, after which it made further factual findings and
reaffirmed itsimposition of the condition. It found that the new house would increase blockage of the
view of the ocean, thus contributing to the development of "a'wall' of residential structures’ that would
prevent the public "psychologically . . . from realizing a stretch of coastline exists nearby that they have
every right to visit." Id., at 58. The new house would also increase private use of the shorefront. 1d., at
59. These effects of construction of the house, along with other area development, would cumulatively
"burden the public's ability to traverse to and along the shorefront.” 1d., at 65°66. Therefore the
Commission could properly require the Nollans to offset that burden by providing additional lateral access
to the public beaches in the form of an easement across their property. The Commission also noted that it
had similarly conditioned 43 out of 60 coastal development permits along the same tract of land, and that
of the 17 not so conditioned, 14 had been approved when the Commission did not have administrative
regulations in place allowing imposition of the condition, and the remaining 3 had not involved shorefront
property. Id., at 47+48.

The Nollans filed a supplemental petition for awrit of administrative mandamus with the Superior Court,

in which they argued that imposition of the access condition violated the Takings Clause of the Fifth
Amendment, as incorporated against the States by the Fourteenth Amendment. The Superior Court ruled
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in their favor on statutory grounds, finding, in part to avoid "issues of constitutionality,” that the California
Coastal Act of 1976, Cal. Pub. Res. Code Ann. 8 30000 et seg. (West 1986), authorized the Commission
to impose public access conditions on coastal devel op-ment permits for the replacement of an existing
single-family home with a new one only where the proposed development would have an adverse impact
on public accessto the sea. App. 419. In the Court's view, the administrative record did not provide an
adequate factual basis for concluding that replacement of the bungalow with the house would create a
direct or cumulative burden on public accessto the sea. Id., at 416-417. Accordingly, the Superior Court
granted the writ of mandamus and directed that the permit condition be struck.

The Commission appealed to the California Court of Appeal. While that appeal was pending, the Nollans
satisfied the condition on their option to purchase by tearing down the bungalow and building the new
house, and bought the property. They did not notify the Commission that they were taking that action.

The Court of Appeal reversed the Superior Court. 177 Cal. App. 3d 719, 223 Cal. Rptr. 28 (1986). It
disagreed with the Superior Court's interpretation of the Coastal Act, finding that it required that a coastal
permit for the construction of a new house whose floor area, height or bulk was more than 10% larger than
that of the house it was replacing be conditioned on a grant of access. Id., at 7234724, 223 Cal. Rptr., at
31; see Cal. Pub. Res. Code Ann. § 30212. It also ruled that that requirement did not violate the
Constitution under the reasoning of an earlier case of the Court of Appeal, Grupe v. California Coastal
Comm'n, 166 Cal. App. 3d 148, 212 Cal. Rptr. 578 (1985). In that case, the court had found that so long
as a project contributed to the need for public access, even if the project standing alone had not created the
need for access, and even if there was only an indirect relationship between the access exacted and the
need to which the project contributed, imposition of an access condition on a development permit was
sufficiently related to burdens created by the project to be constitution-al. 177 Cal. App. 3d, at 723, 223
Cal. Rptr., at 30+31; see Grupe, supra, at 165168, 212 Cal. Rptr., at 587+590; see also Remmengav.
Cdlifornia Coastal Comm'n, 163 Cal. App. 3d 623, 628, 209 Cal. Rptr. 628, 631, appea dism'd, 474 U.S.
915 (1985). The Court of Appeal ruled that the record established that that was the situation with respect
to the Nollans house. 177 Cal. App. 3d, at 722723, 223 Cal. Rptr., at 30+31. It ruled that the Nollans
taking claim also failed because, although the condition diminished the value of the Nollans' lot, it did not
deprive them of all reasonable use of their property. Id., at 723, 223 Cal. Rpitr., at 30; see Grupe, supra, at
175176, 212 Cal. Rptr., at 595596. Since, in the Court of Appeal's view, there was no statutory or
constitutional obstacle to imposition of the access condition, the Superior Court erred in granting the writ
of mandamus. The Nollans appealed to this Court, raising only the constitutional question.

Had California simply required the Nollans to make an easement across their beachfront available to the
public on a permanent basis in order to increase public access to the beach, rather than conditioning their
permit to rebuild their house on their agreeing to do so, we have no doubt there would have been ataking.
To say that the appropriation of a public easement across a landowner's premises does not constitute the
taking of a property interest but rather (as JUSTICE BRENNAN contends) "a mere restriction on its use,"
post, at 848849, n. 3, isto use words in a manner that deprives them of all their ordinary meaning.
Indeed, one of the principal uses of the eminent domain power isto assure that the government be able to
require conveyance of just such interests, so long asit pays for them. J. Sackman, 1 Nichols on Eminent

http://lic.law.ufl.edu/~nicholas/URP6543/I FCases.htm (75 of 146)12/6/2004 8:58:29 AM



SELECTED CASES ON IMPACT FEES

domain § 2.1[1] (Rev. 3d ed. 1985), 2id., § 5.01[5]; see 1id., § 1.42[9], 2id., § 6.14. Perhaps because
the point is so obvious, we have never been confronted with a controversy that required usto rule upon it,
but our cases analysis of the effect of other governmental action leads to the same conclusion. We have
repeatedly held that, as to property reserved by its owner for private use, “the right to exclude [othersis]|
‘one of the most essential sticks in the bundle of rights that are commonly characterized as property."™
Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 433 (1982), quoting Kaiser Aetna v.
United States, 444 U.S. 164, 176 (1979). In Loretto we observed that where governmental action results
in"[a] permanent physical occupation™ of the property, by the government itself or by others, see 458 U.
S., at 432433, n. 9, "our cases uniformly have found ataking to the extent of the occupation, without
regard to whether the action achieves an important public benefit or has only minimal economic impact on
the owner," id., at 434435. We think a"permanent physical occupation™” has occurred, for purposes of
that rule, where individuals are given a permanent and continuous right to pass to and from, so that the real
property may continuously be traversed, even though no particular individual is permitted to station
himself permanently upon the premises._

JUSTICE BRENNAN argues that while this might ordinarily be the case, the California Constitution's
prohibition on any individual's "exclu[ding] the right of way to [any navigable] water whenever itis
required for any public purpose,” Art. X, 8 4, produces a different result here. Post, at 847848, see also
post, at 855, 857. There are a number of difficulties with that argument. Most obviously, the right of way
sought here is not naturally described as one to navigable water (from the street to the sea) but along it; it
isat least highly questionable whether the text of the California Constitution has any primafacie
application to the situation before us. Even if it does, however, several California cases suggest that
JUSTICE BRENNAN's interpretation of the effect of the clause is erroneous, and that to obtain easements
of access across private property the State must proceed through its eminent domain power. See Bolsa
Land Co. v. Burdick, 151 Cal. 254, 260, 90 P. 532, 534+535 (1907); Oakland v. Oakland Water Front Co.,
118 Cal. 160, 185, 50 P. 277, 286 (1897); Heist v. County of Colusa, 163 Cal. App. 3d 841, 851, 213 Cal.
Rptr. 278, 285 (1984); Aptos Seascape Corp. v. Santa Cruz, 138 Cal. App. 3d 484, 505506, 188 Cal.
Rptr. 191, 204205 (1982). (None of these cases specifically addressed the argument that Art. X, § 4
allowed the public to cross private property to get to navigable water, but if that provision meant what
JUSTICE BRENNAN believes, it is hard to see why it was not invoked.) See also 41 Op. Cal. Atty. Gen.
39, 41 (1963) ("In spite of the sweeping provisions of [Art. X, § 4], and the injunction therein to the
Legislature to giveits provisions the most liberal interpretation, the few reported casesin California have
adopted the general rule that one may not trespass on private land to get to navigable tideswaters for the
purpose of commerce, navigation or fishing"). In light of these uncertainties, and given the fact that, as
JUSTICE BLACKMUN notes, the Court of Appeal did not rest its decision on Art. X, § 4, post, at 865,
we should assuredly not take it upon ourselves to resolve this question of California constitutional law in
the first instance. See, e. g., Jenkinsv. Anderson, 447 U.S. 231, 234, n. 1 (1980). That would be doubly
inappropriate since the Commission did not advance this argument in the Court of Appeal, and the Nollans
argued in the Superior Court that any claim that there was a presexisting public right of access had to be
asserted through a quiet title action, see Points and Authoritiesin Support of Motion for Writ of
Administra-tive Mandamus, No. SP50805 (Super. Ct. Cal.), p. 20, which the Commission, possessing no
claim to the easement itself, probably would not have had standing under Californialaw to bring. See Cal.
Code Civ. Proc. Ann. 8 738 (West 1980).
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Given, then, that requiring uncompensated conveyance of the easement outright would violate the
Fourteenth Amendment, the question becomes whether requiring it to be conveyed as a condition for
issuing alandsuse permit alters the outcome. We have long recognized that landsuse regul ation does not
effect ataking if it "substantially advance]s] legitimate state interests’ and does not "den[y] an owner
economically viable use of hisland,” Aginsv. Tiburon, 447 U.S. 255, 260 (1980). See aso Penn Central
Trangpor-tation Co. v. New York City, 438 U.S. 104, 127 (1978) ("[A] use restriction may constitute a
'taking' if not reasonably necessary to the effectuation of a substantial government purpose™). Our cases
have not elaborated on the standards for determining what constitutes a "'legitimate state interest” or what
type of connection between the regulation and the state interest satisfies the requirement that the former
"substantially advance" the latter. They have made clear, however, that a broad range of governmen-tal
purposes and regul ations satisfies these requirements. See Aginsv. Tiburon, supra, at 2602262 (scenic
zoning); Penn Central Transportation Co. v. New Y ork City, supra (landmark preservation); Euclid v.
Ambler Realty Co., 272 U.S. 365 (1926) (residential zoning); Laitos & Westfall, Government Interference
with Private Interestsin Public Resources, 11 Harv. Envtl. L. Rev. 1, 66 (1987). The Commission argues
that among these permissible purposes are protecting the public's ability to see the beach, assisting the
public in overcoming the "psychological barrier” to using the beach created by a developed shorefront,
and preventing congestion on the public beaches. We assume, without deciding, that thisis so ¢¢ in which
case the Commission unguestionably would be able to deny the Nollans their permit outright if their new
house (alone, or by reason of the cumulative impact produced in conjunction with other construction)
would substantially impede these purposes, unless the denial would interfere so drastically with the
Nollans use of their property asto constitute a taking. See Penn Central Transportation Co. v. New Y ork

City, supra.

The Commission argues that a permit condition that serves the same legitimate policespower purpose as a
refusal to issue the permit should not be found to be ataking if the refusal to issue the permit would not
congtitute ataking. We agree. Thus, if the Commission attached to the permit some condition that would
have protected the public's ability to see the beach notwithstanding construction of the new house ¢« for
example, a height limitation, a width restriction, or a ban on fences ¢ so long as the Commis-sion could
have exercised its police power (as we have assumed it could) to forbid construction of the house
altogether, imposition of the condition would also be constitutional. Moreover (and here we come closer
to the facts of the present case), the condition would be constitutional even if it consisted of the
requirement that the Nollans provide a viewing spot on their property for passersby with whose sighting of
the ocean their new house would interfere. Although such arequirement, constituting a permanent grant of
continuous access to the property, would have to be considered ataking if it were not attached to a
development permit, the Commission's assumed power to forbid construction of the house in order to
protect the public's view of the beach must surely include the power to condition construction upon some
concession by the owner, even a concession of property rights, that serves the same end. |f aprohibition
designed to accomplish that purpose would be a legitimate exercise of the police power rather than a
taking, it would be strange to conclude that providing the owner an alternative to that prohibition which
accomplishes the same purpose is not.

The evident constitutional propriety disappears, however, if the condition substituted for the prohibition
utterly fails to further the end advanced as the justification for the prohibition. When that essential nexus
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is eliminated, the situation becomes the same asif California law forbade shouting fire in a crowded
theater, but granted dispensations to those willing to contribute $ 100 to the state treasury. While aban on
shouting fire can be a core exercise of the State's police power to protect the public safety, and can thus
meet even our stringent standards for regulation of speech, adding the unrelated condition alters the
purpose to one which, while it may be legitimate, is inadequate to sustain the ban. Therefore, even
though, in a sense, requiring a$ 100 tax contribution in order to shout fire is alesser restric-tion on speech
than an outright ban, it would not pass constitu-tional muster. Similarly here, the lack of nexus between
the condition and the original purpose of the building restriction converts that purpose to something other
than what it was. The purpose then becomes, quite simply, the obtaining of an easement to serve some
valid governmental purpose, but without payment of compensation. Whatever may be the outer limits of
"legitimate state interests" in the takings and landsuse context, thisis not one of them. In short, unless the
permit condition serves the same governmental purpose as the development ban, the building restric-tion
isnot avalid regulation of land use but "an outeandeout plan of extortion." J.E.D. Associates, Inc. v.
Atkinson, 121 N.H. 581, 584, 432 A. 2d 12, 14+15 (1981); see Brief for United States as Amicus Curiae
22, and n. 20. See also Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S,, at 439, n. 17.

The Commission claims that it concedes as much, and that we may sustain the condition at issue here by
finding that it is reasonably related to the public need or burden that the Nollans new house creates or to
which it contributes. We can accept, for purposes of discussion, the Commission's proposed test as to how
close a"fit" between the condition and the burden is required, because we find that this case does not meet
even the most untailored standards. The Commission's principa contention to the contrary essentially
turns on aplay on the word "access." The Nollans new house, the Commission found, will interfere with
"visual access' to the beach. That in turn (along with other shorefront development) will interfere with the
desire of people who drive past the Nollans' house to use the beach, thus creating a " psychological barrier”
to "access." The Nollans new house will also, by a process not altogether clear from the Commission's
opinion but presumably potent enough to more than offset the effects of the psychological barrier, increase
the use of the public beaches, thus creating the need for more "access." These burdens on "access' would
be alleviated by arequirement that the Nollans provide "lateral access' to the beach.

Rewriting the argument to eliminate the play on words makes clear that there is nothing to it. It isquite
impossible to understand how a requirement that people already on the public beaches be able to walk
across the Nollans property reduces any obstacles to viewing the beach created by the new house. Itis
also impossible to understand how it lowers any "psychological barrier" to using the public beaches, or
how it helps to remedy any additional congestion on them caused by construction of the Nollans new
house. We therefore find that the Commis-sion's imposition of the permit condition cannot be treated as
an exercise of its landeuse power for any of these purposes. Our conclusion on this point is consistent with

the approach taken by every other court that has considered the question, with the exception of the

Cadlifornia state courts. See Parksv. Watson, 716 F. 2d 646, 651653 (CA9 1983); Bethlehem Evangelical
Lutheran Church v. Lakewood, 626 P. 2d 668, 671674 (Colo. 1981); Aunt Hack Ridge Estates, Inc. v.
Planning Comm'n, 160 Conn. 109, 117120, 273 A. 2d 880, 885 (1970); Longboat Key v. Lands End,
Ltd., 433 So. 2d 574 (Fla. App. 1983); Pioneer Trust & Saving Bank v. Mount Prospect, 22 I1l. 2d 375,
380, 176 N.E. 2d 799, 802 (1961); Lampton v. Pinaire, 610 S.W. 2d 915, 918919 (Ky. App. 1980);
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Schwing v. Baton Rouge, 249 So. 2d 304 (La. App.), application denied, 259 La. 770, 252 So. 2d 667
(1971); Howard County v. JIM, Inc., 301 Md. 256, 280282, 482 A. 2d 908, 920921 (1984); Collis .
Bloomington, 310 Minn. 5, 246 N.W. 2d 19 (1976); State ex rel. Noland v. St. Louis County, 478 S.W.
2d 363 (Mo. 1972); Billings Properties, Inc. v. Y ellow-stone County, 144 Mont. 25, 3336, 394 P. 2d 182,
1874188 (1964); Simpson v. North Platte, 206 Neb. 240, 292 N.W. 2d 297 (1980); Briar West, Inc. v.
Lincoln, 206 Neb. 172, 291 N.W. 2d 730 (1980); J.E.D. Associates v. Atkinson, supra; Longridge
Builders, Inc. v. Planning Bd. of Princeton, 52 N.J. 348, 350351, 245 A. 2d 336, 337338 (1968); Jenad,
Inc. v. Scarsdale, 18 N.Y. 2d 78, 218 N.E. 2d 673 (1966); In re MacKall v. White, 85 App. Div. 2d 696,
445 N.Y.S. 2d 486 (1981), appeal denied, 56 N.Y. 2d 503, 435 N.E. 2d 1100 (1982); Frank Ansuini, Inc.
v. Cranston, 107 R.I. 63, 6869, 71, 264 A. 2d 910, 913, 914 (1970); College Station v. Turtle Rock Corp.,
680 S.\W. 2d 802, 807 (Tex. 1984); Call v. West Jordan, 614 P. 2d 1257, 12581259 (Utah 1980); Board
of Supervisors of James City County v. Rowe, 216 Va. 128, 136139, 216 S.E. 2d 199, 207209 (1975);
Jordan v. Menomonee Falls, 28 Wis. 2d 608, 617618, 137 N.W. 2d 442, 447449 (1965), appeal dism'd,
385 U.S. 4 (1966). See also Littlefield v. Afton, 785 F. 2d 596, 607 (CA8 1986); Brief for Nationa
Association of Home Builders et a. as Amici Curiae 9-16.

JUSTICE BRENNAN argues that imposition of the access require-ment is not irrational. In hisversion of
the Commission's argument, the reason for the require-ment is that in its absence, a person looking toward
the beach from the road will see a street of residential structures including the Nollans new home and
conclude that there is no public beach nearby. If, however, that person sees people passing and repassing
along the dry sand behind the Nollans home, he will realize that there is a public beach somewhere in the
vicinity. Post, at 849¢850. The Commission's action, however, was based on the opposite factual finding
that the wall of houses completely blocked the view of the beach and that a person looking from the road
would not be ableto seeit at al. App. 5759.

Even if the Commission had made the finding that JUSTICE BRENNAN proposes, however, it is not
certain that it would suffice. We do not share JUSTICE BRENNAN's confidence that the Commission
"should have little difficulty in the future in utilizing its expertise to demonstrate a specific connection
between provisions for access and burdens on access," post, at 862, that will avoid the effect of today's
decision. We view the Fifth Amendment's Property Clause to be more than a pleading requirement, and
compliance with it to be more than an exercise in cleverness and imagination. Asindicated earlier, our
cases describe the condition for abridgment of property rights through the police power as a " substantial
advanc[ing]" of alegitimate state interest. We are inclined to be particularly careful about the adjective
where the actual conveyance of property is made a condition to the lifting of alandeuse restriction, since
in that context there is heightened risk that the purpose is avoidance of the compensation requirement,
rather than the stated police power objective.

We are l€eft, then, with the Commission's justification for the access require-ment unrelated to landeuse
regulation:

"Finally, the Commission notes that there are several existing provisions of pass and repass
lateral access benefits already given by past Faria Beach Tract appli-cants as aresult of prior
coastal permit decisions. The access required as a condition of this permit is part of a
comprehensive program to provide continuous public access along Faria Beach as the lots
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undergo development or redevelop-ment." App. 68.

That is simply an expression of the Commission's belief that the public interest will be served by a
continuous strip of publicly accessible beach along the coast. The Commission may well beright that it is
agood idea, but that does not establish that the Nollans (and other coastal residents) alone can be
compelled to contribute to itsrealization. Rather, Californiais free to advance its "comprehensive
program,” if it wishes, by using its power of eminent domain for this"public purpose,” see U.S. Const.,
Amdt. 5; but if it wants an easement across the Nollans property, it must pay for it.

Reversed.
DISSENT BY: BRENNAN; BLACKMUN; STEVENS
DISSENT: JUSTICE BRENNAN, with whom JUSTICE MARSHALL joins, dissenting.

Appellants in this case sought to construct a new dwelling on their beach lot that would both diminish
visual access to the beach and move private development closer to the public tidelands. The Commission
reasonably concluded that such "buildout," both individually and cumulatively, threatens public access to
the shore. It sought to offset this encroachment by obtaining assurance that the public may walk along the
shoreline in order to gain access to the ocean. The Court finds this an illegitimate exercise of the police
power, because it maintains that there is no reasonabl e relationship between the effect of the development
and the condition imposed.

Thefirst problem with this conclusion is that the Court imposes a standard of precision for the exercise of
a State's police power that has been discredited for the better part of this century. Furthermore, even under
the Court's cramped standard, the permit condition imposed in this case directly responds to the specific
type of burden on access created by appellants develop-ment. Finally, a review of those factors deemed
most significant in takings analysis makes clear that the Commission's action implicates none of the
concerns underlying the Takings Clause. The Court has thus struck down the Commission's reasonable
effort to respond to intensified development along the California coast, on behalf of landowners who can
make no claim that their reasonable expectations have been disrupted. The Court has, in short, given
appellants awindfall at the expense of the public.

I

The Court's conclusion that the permit condition imposed on appellants is unreasonable cannot withstand
analysis. First, the Court demands a degree of exactitude that is inconsistent with our standard for
reviewing the rationality of a State's exercise of its police power for the welfare of its citizens. Second,
even if the nature of the publiceaccess condition imposed must be identical to the precise burden on access
created by appellants, this require-ment is plainly satisfied.

A

There can be no dispute that the police power of the States encompasses the authority to impose conditions
on private develop-ment. See, e.g., Aginsv. Tiburon, 447 U.S. 255 (1980); Penn Central Transportation
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Co. v. New York City, 438 U.S. 104 (1978); Gorieb v. Fox, 274 U.S. 603 (1927). It is also by now
commonplace that this Court's review of the rationality of a State's exercise of its police power demands
only that the State "could rationally have decided” that the measure adopted might achieve the State's
objective. Minnesotav. Clover Leaf Creamery Co., 449 U.S. 456, 466 (1981) (emphasisin original). In
this case, California has employed its police power in order to condition development upon preservation
of public access to the ocean and tidelands. The Coastal Commission, if it had so chosen, could have

denied the Nollans request for a development permit, since the property would have remained economical-
ly viable without the requested new development. Instead, the State sought to accommodate the Nollans

desire for new development, on the condition that the development not diminish the overall amount of
public access to the coastline. Appellants proposed devel opment would reduce public access by
restricting visual access to the beach, by contributing to an increased need for community facilities, and by
moving private development closer to public beach property. The Commis-sion sought to offset this
diminution in access, and thereby preserve the overall balance of access, by requesting a deed restriction
that would ensure "lateral" access: the right of the public to pass and repass along the dry sand parallel to
the shoreline in order to reach the tidelands and the ocean. In the expert opinion of the Coastal
Commission, development conditioned on such arestriction would fairly attend to both public and private
interests.

The Court finds fault with this measure because it regards the condition as insufficiently tailored to
address the precise type of reduction in access produced by the new development. The Nollans
development blocks visual access, the Court tells us, while the Commission seeks to preserve latera
access along the coastline. Thus, it concludes, the State acted irrationally. Such a narrow conception of
rationality, however, haslong since been discredited as ajudicial arrogation of legidlative authority. "To
make scientific precision a criterion of constitutional power would be to subject the State to an intolerable
supervision hostile to the basic principles of our Government." Sprolesv. Binford, 286 U.S. 374, 388
(1932). Cf. Keystone Bituminous Coa Assn. v. DeBenedic-tis, 480 U.S. 470, 491, n. 21 (1987) ("The
Takings Clause has never been read to require the States or the courts to calcul ate whether a specific
individual has suffered burdens. . . in excess of the benefits received"). Asthis Court long ago declared
with regard to various forms of restriction on the use of property:

"Each interferes in the same way, if not to the same extent, with the owner's general right of
dominion over his property. All rest for their justification upon the same reasons which have
arisen in recent times as aresult of the great increase and concentration of population in
urban communities and the vast changes in the extent and complexity of the problems of
modern city life. State legislatures and city councils, who deal with the situation from a
practical standpoint, are better qualified than the courts to determine the necessity, character,
and degree of regulation which these new and perplexing conditions require; and their
conclusions should not be disturbed by the courts unless clearly arbitrary and unreasonable.”
Gorieb, 274 U.S,, a 608 (citations omitted).

The Commission is charged by both the State Constitution and legislature to preserve overall public access

to the California coastline. Furthermore, by virtue of its participation in the Coastal Zone Management
Act (CZMA) program, the State must "exercise effectively [its] responsibilities in the coastal zone through
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the development and implementation of management programs to achieve wise use of the land and water
resources of the coastal zone," 16 U.S.C. § 1452(2), so asto provide for, inter aia, "public accessto the
coagt] for recreation purposes.” § 1452(2)-(D). The Commission has sought to discharge its
responsibilities in aflexible manner. It has sought to balance private and public interests and to accept
tradeoffs: to permit development that reduces access in some ways as long as other means of access are
enhanced. In thiscase, it has determined that the Nollans' burden on access would be offset by a deed
restriction that formalizes the public's right to pass aong the shore. Initsinformed judgment, such a
tradeoff would preserve the net amount of public access to the coastline. The Court'sinsistence on a
precise fit between the forms of burden and condition on each individual parcel along the California coast
would penalize the Commission for its flexibility, hampering the ability to fulfill its public trust mandate.

The Court's demand for this precise fit is based on the assumption that private landownersin this case
possess a reason-abl e expectation regarding the use of their land that the public has attempted to disrupt.
In fact, the situation is precisely the reverse: it is private landowners who are the interlopers. The public's
expectation of access considerably antedates any private development on the coast. Article X, 8§ 4 of the
Cdlifornia Constitution, adopted in 1879, declares:

"No individual, partnership, or corporation, claiming or possessing the frontage or tidal lands
of aharbor, bay, inlet, estuary, or other navigable water in this State, shall be permitted to
exclude the right of way to such water whenever it is required for any public purpose, nor to
destroy or obstruct the free navigation of such water; and the Legislature shall enact such
laws as will give the most liberal construction to this provision, so that accessto the
navigable waters of this State shall always be attainable for the people thereof."

It is therefore private |landowners who threaten the disruption of settled public expectations. Where a
private landowner has had a reasonable expectation that his or her property will be used for exclusively
private purposes, the disruption of this expectation dictates that the government pay if it wishesthe
property to be used for a public purpose. In this case, however, the State has sought to protect public
expectations of access from disruption by private land use. The State's exercise of its police power for this
purpose deserves no less deference than any other measure designed to further the welfare of state citizens.

Congress expressly stated in passing the CZMA that "[i]n light of competing demands and the urgent need
to protect and to give high priority to natural systemsin the coastal zone, present state and local
institutional arrangements for planning and regulating land and water uses in such areas are inadequate."”
16 U.S.C. § 1451(h). Itisthus puzzling that the Court characterizes as a"nonelandeuse justification,"
ante, at 841, the exercise of the police power to "'provide continuous public access along Faria Beach as
the lots undergo development or redevelopment.™ Ibid. (quoting App. 68). The Commission's
determination that certain types of development jeopardize public access to the ocean, and that such
development should be conditioned on preservation of access, is the essence of responsible landeuse
planning. The Court's use of an unreasonably demanding standard for determining the rationality of state
regulation in this area thus could hamper innovative efforts to preserve an increasingly fragile national
resource.

B
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Even if we accept the Court's unusual demand for a precise match between the condition imposed and the
specific type of burden on access created by the appellants, the State's action easily satisfies this
requirement. First, the lateral access condition serves to dissipate the impression that the beach that lies
behind the wall of homes along the shore isfor private use only. It requires no exceptiona imaginative
powers to find plausible the Commission's point that the average person passing along the road in front of
aphalanx of imposing permanent residences, including the appellants' new home, is likely to conclude that
this particu-lar portion of the shore is not open to the public. If, however, that person can see that
numerous people are passing and repassing along the dry sand, this conveys the message that the beach is
in fact open for use by the public. Furthermore, those persons who go down to the public beach a
guarteremile away will be able to look down the coastline and see that persons have continuous access to
the tidelands, and will observe signs that proclaim the public's right of access over the dry sand. The
burden produced by the diminution in visual access ¢ the impression that the beach is not open to the
public e isthus directly alleviated by the provision for public access over the dry sand. The Court
therefore has an unrealistically limited conception of what measures could reason-ably be chosen to
mitigate the burden produced by a diminution of visual access.

The second flaw in the Court's analysis of the fit between burden and exaction is more fundamental. The
Court assumes that the only burden with which the Coastal Commission was concerned was blockage of
visual accessto the beach. Thisisincorrect. The Commission specifically stated in its report in support of

the permit condition that "[t]he Commission finds that the applicants proposed devel opment would
present an increase in view blockage, an increase in private use of the shorefront, and that this impact
would burden the public's ability to traverse to and along the shorefront.” App. 6566 (emphasis added). It
declared that the possibility that "the public may get the impression that the beachfront is no longer
available for public use" would be "due to the encroaching nature of private use immediately adjacent to
the public use, as well asthe visua 'block’ of increased residential buildeout impacting the visual quality
of the beachfront.” Id., at 59 (emphasis added).

The record prepared by the Commission is replete with references to the threat to public access along the
coastline resulting from the seaward encroachment of private development along a beach whose mean
highetide line is constantly shifting. Asthe Commission observed in its report: "The Faria Beach shoreline
fluctuates during the year depending on the seasons and accompany-ing storms, and the public is not
aways able to traverse the shoreline below the mean high tide line." Id., at 67. Asaresult, the boundary
between publicly owned tidelands and privately owned beach is not a stable one, and "[t]he existing
seawall islocated very near to the mean high water line." Id., at 61. When the beach is at its largest, the
seawall is about 10 feet from the mean high-tide mark; "[d]uring the period of the year when the beach
suffers erosion, the mean high water line appears to be located either on or beyond the existing seawall."
Ibid. Expansion of private development on appellants' lot toward the seawall would thus "increase private
use immediately adjacent to public tide-lands, which has the potential of causing adverse impacts on the
public's ability to traverse the shoreline." 1d., at 62. Asthe Commission explained:

"The placement of more private use adjacent to public tidelands has the potential of creating
use conflicts between the applicants and the public. The results of new private use
encroachment into boundary/buffer areas between private and public property can create
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situations in which landowners intimidate the public and seek to prevent them from using
public tidelands because of disputes between the two parties over where the exact boundary
between private and public ownership islocated. If the applicant's project would result in
further seaward encroachment of private use into an area of clouded title, new private usein
the subject encroach-ment area could result in use conflict between private and public entities
on the subject shorefront.” 1d., at 61+62.

The deed restriction on which permit approval was conditioned would directly address this threat to the
public's access to the tidelands. It would provide aformal declaration of the public's right of access,
thereby ensuring that the shifting character of the tidelands, and the presence of private devel opment
immediately adjacent to it, would not jeopardize enjoyment of that right. The imposition of the permit
condition was therefore directly related to the fact that appellants development would be "located along a
unigue stretch of coast where lateral public access is inadequate due to the construction of private
residential struc-tures and shoreline protective devices along afluctuating shoreline.” Id., at 68. The deed
restriction was crafted to deal with the particular character of the beach along which appellants sought to
build, and with the specific problems created by expansion of development toward the public tidelands. In
imposing the restriction, the State sought to ensure that such development would not disrupt the historical
expectation of the public regarding accessto the sea.

The Court is therefore simply wrong that there is no reason-abl e rel ationship between the permit condition
and the specific type of burden on public access created by the appellants' proposed development. Even
were the Court desirous of assuming the added responsibility of closely monitoring the regulation of
development along the California coast, this record reveals rational public action by any conceivable
standard.

The fact that the Commission's action is alegitimate exercise of the police power does not, of course,
insulate it from atakings challenge, for when "regulation goes too far it will be recognized as a taking."
Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 415 (1922). Conventional takings analysis underscores
the implausibili-ty of the Court's holding, for it demonstrates that this exercise of California's police power
implicates none of the concerns that underlie our takings jurisprudence.

In reviewing a Takings Clause claim, we have regarded as particularly significant the nature of the
governmental action and the economic impact of regulation, especially the extent to which regulation
interferes with investmentebacked expectations. Penn Central, 438 U.S,, at 124. The character of the
government action in this case is the imposition of a condition on permit approval, which allows the
public to continue to have accessto the coast. The physical intrusion permitted by the deed restriction is
minimal. The public is permitted the right to pass and repass along the coast in an area from the seawall to
the mean highetide mark. App. 46. Thisareaisat its widest 10 feet, id., at 61, which means that even
without the permit condition, the public's right of access permits it to pass on average within afew feet of
the seawall. Passage closer to the 8«footehigh rocky seawall will make the appellants even less visible to
the public than passage along the highetide area farther out on the beach. The intrusive-ness of such
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passage is even less than the intrusion resulting from the required dedication of asidewalk in front of
private residenc-es, exactions which are commonplace conditions on approval of development.
Furthermore, the highetide line shifts throughout the year, moving up to and beyond the seawall, so that
public passage for a portion of the year would either be impossible or would not occur on appellant's
property. Finally, athough the Commission had the authority to provide for either passive or active
recreational use of the property, it chose the least intrusive aternative: a mere right to pass and repass. Id.,
at 370._Asthis Court made clear in Prune Y ard Shopping Center v. Robins, 447 U.S. 74, 83 (1980),
physical access to private property in itself creates no takings problem if it does not "unreason-ably impair
the value or use of [the] property.” Appellants can make no tenable claim that either their enjoyment of
their property or its value is diminished by the public's ability merely to pass and repass afew feet closer
to the seawall beyond which appellants’ house is located.

Prune Yard is also relevant in that we acknowledged in that case that public access rested upon a "' state
constitutional . . . provision that had been construed to create rights to the use of private property by
strangers.” 1d., at 81. Inthiscase, of course, the State is also acting to protect a state constitutional right.
See supra, at 847+848 (quoting Art. X, 8§ 4 of California Constitution). The constitutional provision
guaranteeing public access to the ocean states that "the Legislature shall enact such laws aswill give the
most liberal construction to this provision so that access to the navigable waters of this State shall be
always attainable for the people thereof.” Cal. Const., Art. X, 8§ 4 (emphasis added). This provision isthe
explicit basis for the statutory directive to provide for public access along the coast in new development
projects, Cal. Pub. Res. Code Ann. § 30212 (West 1986), and has been construed by the state judiciary to
permit passage over private land where necessary to gain access to the tidelands. Grupev. California
Coastal Comm'n, 166 Cal. App. 3d 148, 171172, 212 Cal. Rptr. 578, 592¢593 (1985). The physical
access to the perimeter of appellants' property at issue in this case thus results directly from the State's
enforcement of the State Constitution.

Finally, the character of the regulation in this case is not unilateral government action, but a condition on
approval of adevelopment request submitted by appellants. The State has not sought to interfere with any
presexisting property interest, but has responded to appellants proposal to intensify development on the
coast. Appellants themselves chose to submit a new development application, and could claim no
property interest in its approval. They were aware that approval of such development would be
conditioned on preservation of adequate public access to the ocean. The State hasinitiated no action
against appellants property; had the Nollans' not proposed more intensive devel opment in the coastal
zone, they would never have been subject to the provision that they challenge.

Examination of the economic impact of the Commission's action reinforces the conclusion that no taking
has occurred. Allowing appellants to intensify development along the coast in exchange for ensuring
public access to the ocean is a classic instance of government action that produces a "reciprocity of
advantage." Pennsylva-nia Coal, 260 U.S., at 415. Appellants have been allowed to replace a onesstory
521esquaresfoot beach home with atwoestory 1,674ssquares-foot residence and an attached twoecar
garage, resulting in development covering 2,464 square feet of the lot. Such development obviously
significantly increases the value of appellants property; appellants make no contention that thisincreaseis
offset by any diminution in value resulting from the deed restriction, much less that the restriction made
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the property less valuable than it would have been without the new construction. Furthermore, appellants
gain an additional benefit from the Commission's permit condition program. They are able to walk along
the beach beyond the confines of their own property only because the Commission has required deed
restrictions as a condition of approving other new beach developments. Thus, appellants benefit both as
private landowners and as members of the public from the fact that new development permit requests are
conditioned on preservation of public access.

Ultimately, appellants' claim of economic injury is flawed because it rests on the assumption of
entittement to the full value of their new development. Appellants submitted a proposal for more
intensive development of the coast, which the Commission was under no obligation to approve, and now
argue that aregulation designed to ameliorate the impact of that development deprives them of the full
value of their improvements. Even if thisnovel claim were somehow cognizable, it isnot significant. "[T]
he interest in anticipated gains has traditionally been viewed as less compelling than other property-related
interests.” Andrusv. Allard, 444 U.S. 51, 66 (1979).

With respect to appellants' investmentebacked expectations, appellants can make no reasonable claim to
any expectation of being able to exclude members of the public from crossing the edge of their property to
gain accessto the ocean. It is axiomatic, of course, that state law is the source of those strands that
constitute a property owner's bundle of property rights. "[A]s a general proposition[,] the law of real
property is, under our Constitution, left to the individual Statesto develop and administer.” Hughesv.
Washington, 389 U.S. 290, 295 (1967) (Stewart, J., concurring). See also Borax Consolidated v. Los
Angeles, 296 U.S. 10, 22 (1935) ("Rights and interests in the tideland, which is subject to the sovereignty
of the State, are matters of local law"). In this case, the State Constitution explicitly states that no one
possessing the "frontage" of any "navigable water in this State, shall be permitted to exclude the right of
way to such water whenever it isrequired for any public purpose." Cal. Const., Art. X, 8 4. The state
Code expressly provides that, save for exceptions not relevant here, "[p]ublic access from the nearest
public roadway to the shoreline and along the coast shall be provided in new development projects.” Cal.
Pub. Res. Code Ann. § 30212 (West 1986). The Coastal Commis-sion Interpretative Guidelines make
clear that fulfillment of the Commission's constitutional and statutory duty requires that approval of new
coastline development be condi-tioned upon provi-sions ensuring lateral public access to the ocean. App.
362. At thetime of appellants permit request, the Commission had conditioned all 43 of the proposals for
coastal new development in the Faria Family Beach Tract on the provision of deed restrictions ensuring
lateral access along the shore. 1d., at 48. Finally, the Fariafamily had leased the beach property since the
early part of this century, and "the Fariafamily and their lessees [including the Nollans] had not interfered
with public use of the beachfront within the Tract, so long as public use was limited to pass and repass
lateral access along the shore.” 1bid. Californiatherefore has clearly established that the power of
exclusion for which appellants seek compensation simply is not a strand in the bundle of appellants
property rights, and appellants have never acted asif it were. Given this state of affairs, appellants cannot
claim that the deed restriction has deprived them of areasonable expectation to exclude from their
property persons desiring to gain access to the sea.

Even were we somehow to concede a presexisting expectation of aright to exclude, appellants were
clearly on notice when requesting a new development permit that a condition of approval would be a
provision ensuring public lateral access to the shore. Thus, they surely could have had no expectation that
they could obtain approval of their new development and exercise any right of exclusion afterward. In this
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respect, this case is quite similar to Ruckelshaus v. Monsanto Co., 467 U.S. 986 (1984). In Monsanto, the
respondent had submitted trade data to the Environmental Protection Agency (EPA) for the purpose of
obtaining registration of certain pesticides. The company claimed that the agency's disclosure of certain
data in accordance with the relevant regulatory statute constituted ataking. The Court conceded that the
datain question constituted property under state law. It also found, however, that certain of the data had
been submitted to the agency after Congress had made clear that only limited confidenti-ality would be
given data submitted for registration purposes. The Court observed that the statute served to inform
Monsanto of the various conditions under which data might be released, and stated:

"If, despite the dataeconsideration and dataedisclosure provisions in the statute, Monsanto
chose to submit the requisite data in order to receive aregistration, it can hardly argue that its
reasonabl e investmentebacked expectations are disturbed when EPA actsto use or disclose
the datain a manner that was authorized by law at the time of the submis-sion." Id., at
1006+1007.

The Court rejected respondent's argument that the requirement that it relinquish some confidentiality
imposed an unconstitutional condition on receipt of a Government benefit:

"[A]slong as Monsanto is aware of the conditions under which the data are submitted, and
the conditions are rationally related to alegitimate Govern-ment interest, a voluntary
submission of data by an applicant in exchange for the economic advantages of aregistration
can hardly be called ataking." Id., at 1007.

The similarity of this case to Monsanto is obvious. Appel-lants were aware that stringent regulation of
development along the California coast had been in place at least since 1976. The specific deed restriction
to which the Commission sought to subject them had been imposed since 1979 on all 43 shoreline new
develop-ment projectsin the Faria Family Beach Tract. App. 48. Such regulation to ensure public access
to the ocean had been directly authorized by California citizensin 1972, and reflected their judgment that
restrictions on coastal development represented "'the advantage of living and doing businessin acivilized
community." Andrusv. Allard, 444 U.S,, a 67, quoting Pennsylvania Coa Co. v. Mahon, 260 U.S,, at
422 (Brandeis, J., dissenting). The deed restriction was "authorized by law at the time of [appellants
permit] submission,” Monsanto, supra, at 1007, and, as earlier analysis demonstrates, supra, at 849853,
was reasonably related to the objective of ensuring public access. Appellants thus were on notice that new
developments would be approved only if provisions were made for lateral beach access. In requesting a
new develop-ment permit from the Commission, they could have no reasonable expectation of, and had no
entitlement to, approval of their permit application without any deed restriction ensuring public accessto
the ocean. Asaresult, analysis of appellants investmentebacked expectations reveals that "the force of
thisfactor is so over-whelm-ing . . . that it disposes of the taking question.” Monsanto, supra, at 1005.

Standard Takings Clause analysis thus indicates that the Court employs its unduly restrictive standard of
police power rationality to find a taking where neither the character of governmental action nor the nature
of the private interest affected raise any takings concern. The result isthat the Court invalidates regulation
that represents a reasonable adjustment of the burdens and benefits of development along the California
coast.
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The foregoing analysis makes clear that the State has taken no property from appellants. Imposition of the
permit condition in this case represents the State's reasonable exercise of its police power. The Coastal
Commission has drawn on its expertise to preserve the balance between private devel opment and public
access, by requiring that any project that intensifies development on the increasingly crowded California
coast must be offset by gainsin public access. Under the normal standard for review of the police power,
this provision is eminently reasonable. Even accepting the Court's novel insistence on a precise quid pro
guo of burdens and benefits, there is areasonabl e relationship between the public benefit and the burden
created by appellants development. The movement of development closer to the ocean creates the
prospect of encroachment on public tidelands, because of fluctuation in the mean highetide line. The deed
restriction ensures that disputes about the boundary between private and public property will not deter the
public from exercising its right to have access to the sea.

Furthermore, consideration of the Commission's action under traditional takings analysis underscores the
absence of any viable takings claim. The deed restriction permits the public only to pass and repass along
anarrow strip of beach, afew feet closer to aseawall at the periphery of appellants property. Appellants
almost surely have enjoyed an increase in the value of their property even with the restriction, because
they have been allowed to build a significantly larger new home with garage on their lot. Finaly,
appellants can claim the disruption of no expectation interest, both because they have no right to exclude
the public under state law, and because, even if they did, they had full advance notice that new
development along the coast is conditioned on provisions for continued public access to the ocean.

Fortunately, the Court's decision regarding this application of the Commission's permit program will
probably have little ultimate impact either on this parcel in particular or the Commission programin
general. A preliminary study by a Senior Lands Agent in the State Attorney General's Office indicates
that the portion of the beach at issue in this case likely belongsto the public. App. 85. Since afull study
had not been completed at the time of appellants permit application, the deed restriction was requested
"without regard to the possibility that the applicant is proposing development on public land.” 1d., at 45.
Furthermore, analysis by the same Land Agent also indicated that the public had obtained a prescriptive
right to the use of Faria Beach from the seawall to the ocean. 1d., at 86. The Superior Court explicit-ly
stated in its ruling against the Commission on the permit condition issue that "no part of thisopinionis
intended to foreclose the public's opportunity to adjudicate the possibility that public rightsin [appellants]
beach have been acquired through prescriptive use." 1d., at 420.

With respect to the permit condition program in general, the Commission should have little difficulty in
the future in utilizing its expertise to demonstrate a specific connection between provisions for access and
burdens on access produced by new development. Neither the Commission in its report nor the State in its
briefs and at argument highlighted the particular threat to lateral access created by appellants' devel opment
project. In defending its action, the State emphasized the general point that overall access to the beach had
been preserved, since the diminu-tion of access created by the project had been offset by the gain in lateral
access. This approach is understandable, given that the State relied on the reasonable assumption that its
action was justified under the normal standard of review for determining legitimate exercises of a State's
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police power. Inthe future, alerted to the Court's apparently more demanding requirement, it need only
make clear that a provision for public access directly responds to a particular type of burden on access
created by a new development. Evenif | did not believe that the record in this case satisfies this
requirement, | would have to acknowledge that the record's documentation of the impact of coastal
development indicates that the Commission should have little problem presenting its findings in away that
avoids atakings problem.

Nonethelessit isimportant to point out that the Court's insistence on a precise accounting system in this
case isinsensi-tive to the fact that increasing intensity of development in many areas calls for farsighted,
comprehensive planning that takes into account both the interdepen-dence of land uses and the cumulative
impact of develop-ment. As one scholar has noted:

"Property does not exist inisolation. Particular parcels are tied to one another in complex
ways, and property is more accurately described as being inextrica-bly part of a network of
relationships that is neither limited to, nor usefully defined by, the property boundaries with
which the legal system is accustomed to dealing. Frequently, use of any given parcel of
property is at the same time effectively a use of, or a demand upon, property beyond the
border of the user." Sax, Takings, Private Property, and Public Rights, 81 Yale L.J. 149, 152
(1971) (footnote omitted).

As Congress has declared: "The key to more effective protection and use of the land and water resources
of the coastal zone [is for the states to] develo[p] land and water use programs for the coastal zone,
including unified policies, criteria, standards, methods, and processes for dealing with land and water use
decisions of more than local significance.” 16 U.S.C. 8§ 1451(i). Thisisclearly acall for afocus on the
overall impact of development on coastal areas. State agencies therefore require consider-able flexibility
in responding to private desires for development in away that guarantees the preservation of public access
to the coast. They should be encour-aged to regulate development in the context of the overall balance of
competing uses of the shoreline. The Court today does precisely the opposite, overruling an eminently
reasonable exercise of an expert state agency's judgment, substi-tuting its own narrow view of how this
balance should be struck. Itsreasoning is hardly suited to the complex reality of natural resource
protection in the 20th century. | can only hope that today's decision is an aberration, and that a broader
vision ultimately prevails.

| dissent.

JUSTICE BLACKMUN, dissenting.

| do not understand the Court's opinion in this case to implicate in any way the public-trust doctrine. The
Court certainly had no reason to address the issue, for the Court of Appeal of Californiadid not rest its
decision on Art. X, 8 4, of the California Constitution. Nor did the parties base their arguments before this

Court on the doctrine.

| disagree with the Court's rigid interpretation of the necessary correlation between a burden created by
development and a condition imposed pursuant to the State's police power to mitigate that burden. The
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landeuse problems this country faces require creative solutions. These are not advanced by an "eye for an
eye" mentality. The close nexus between benefits and burdens that the Court now imposes on permit
conditions creates an anomaly in the ordinary requirement that a State's exercise of its police power need
be no more than rationally based. See, e.g., Minnesotav. Clover Leaf Creamery Co., 449 U.S. 456, 466
(1981). In my view, the easement exacted from appellants and the problems their development created are
adequately related to the governmental interest in providing public access to the beach. Coastal
development by its very nature makes public access to the shore generally more difficult. Appellants
structure is part of that general development and, in particular, it diminishes the public's visual accessto
the ocean and decreases the public's sense that it may have physical access to the beach. Theselossesin
access can be counteracted, at least in part, by the condition on appellants construction permitting public
passage that ensures access aong the beach.

Traditional takings analysis compels the conclusion that there is no taking here. The governmental action
isavalid exercise of the police power, and, so far asthe record reveals, has a nonexistent economic effect
on the value of appellants property. No investmente-backed expectations were diminished. It issignifi-
cant that the Nollans had notice of the easement before they purchased the property and that public use of
the beach had been permitted for decades.

For these reasons, | respectfully dissent.
JUSTICE STEVENS, with whom JUSTICE BLACKMUN joins, dissenting.

The debate between the Court and JUSTICE BRENNAN illustrates an extremely important point
concerning government regulation of the use of privately owned real estate. Intelligent, wellsinfor-med
public officials may in good faith disagree about the validity of specific types of landeuse regulation.
Even the wisest lawyers would have to acknowledge great uncertainty about the scope of this Court's

takings jurispru-dence. Y et, because of the Court's remarkable ruling in First English Evangelical
Lutheran Church v. Los Angeles County, 482 U.S. 304 (1987), local governments and officials must pay
the price for the necessarily vague standards in this area of the law.

In his dissent in San Diego Gas & Electric Co. v. San Diego, 450 U.S. 621 (1981), JUSTICE BRENNAN
proposed a brand new constitu-tional rule. He argued that a mistake such as the one that a majority of the
Court believes that the California Coastal Commission made in this case should automatically give rise to
pecuniary liability for a"temporary taking." Id., at 653+661. Notwithstanding the unprecedented chilling
effect that such arule will obviously have on public officials charged with the responsi-bility for drafting
and implementing regulations designed to protect the environment and the public welfare, six Members of
the Court recently endorsed JUSTICE BRENNAN's novel proposal. See First English Evangelical
Lutheran Church, supra

| write today to identify the severe tension between that dramatic development in the law and the view
expressed by JUSTICE BRENNAN's dissent in this case that the public interest is served by encouraging
state agencies to exercise considerable flexibility in responding to private desires for development in a
way that threatens the preservation of public resources. See ante, at 846+848. | like the hat that JUSTICE
BRENNAN has donned today better than the one he wore in San Diego, and | am persuaded that he has
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the better of the legal arguments here. Even if his position prevailed in this case, however, it would be of
little solace to landeuse planners who would still be left guessing about how the Court will react to the
next case, and the one after that. Asthis case demonstrates, the rule of liability created by the Court in
First English isashortsighted one. Like JUSTICE BRENNAN, | hope "that a broader vision ultimately
prevails." Ante, at 864.

| respectfully dissent.

ST.JOHNS COUNTY, et al. v. NORTHEAST FLORIDA BUILDERSASSN
583 S0.2d 635

Supreme Court of Florida

April 18, 1991

NOTICE: Released for Publication August 15, 1991.

SUBSEQUENT HISTORY : As Revised August 15, 1991. Rehearing Denied August 15, 1991, Reported
at 1991 Fla

PRIOR HISTORY : Application for Review of the Decision of the District Court of Appeal » Certified
Great Public Importance; Fifth District « Case No. 89¢861; (St. Johns County).

OPINION BY: GRIMES

We review St. Johns County v. Northeast Florida Builders Association, 559 So. 2d 363 (Fla. 5th DCA
1990), in which the district court of appeal certified as a question of great public importance the question
of whether St. Johns County could impose an impact fee on new residential construction to be used for
new school facilities. We have jurisdiction under article V, section 3(b)(4) of the Florida Constitution.

In 1986, St. Johns County initiated a comprehensive study of whether to impose impact fees to finance
additional infrastructure required to serve new growth and development. At the request of the St. Johns
County School Board, the county included educational facilities impact fees within the scope of the study.
In August of 1987, the county's consultant, Dr. James Nicholas, submitted a methodology report setting
forth what action the county could take to maintain an acceptable level of service for public facilities. The
report calculated the cost of educational facilities needed to provide sufficient school capacity to serve the
estimated new growth and development and suggested a method of allocating that cost to each unit of new
residential development. As a conse-guence, on October 20, 1987, the county enacted the St. Johns
County Educational Facilities Impact Fee Ordinance.

The ordinance specifies that no new building permits will be issued except upon the payment of an impact
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fee. Thefeesareto be placed in atrust fund to be spent by the school board solely to "acquire, construct,
expand and equip the educational sites and educational capital facilities necessitated by new
development.” St. Johns County, Fla., Ordinance 87+60, 8 10(B) (Oct. 20, 1987). Any funds not expended
within six years, together with interest, will be returned to the current landowner upon application. The
ordinance also provides credits to feepayers for land dedications and construction of educational facilities.
The ordinance recites that it is applicable in both unincorporated and incorporated areas of the county,
except that it is not effective within the boundaries of any municipality until the municipality entersinto
an interlocal agreement with the county to collect the impact fees.

The Northeast Florida Builders Association together with a private devel oper (builders) filed suit against
the county and its county administrator (county) seeking a declaratory judgment that the ordinance was
unconstitutional. The opposing sides each filed a motion for summary judgment. Thetrial court entered
summary judgment for the builders, declaring the ordinance to be unconsti-tutional on avariety of
grounds. In asplit decision, the district court of appeal affirmed, holding that the ordinance violated the
constitutional mandate for a uniform system of free public schools.

This Court upheld the imposition of impact fees to pay for the expansion of water and sewer facilitiesin
Contractors & Builders Association v. City of Dunedin, 329 So. 2d 314 (Fla. 1976). We stated:

Raising expansion capital by setting connection charges, which do not exceed a pro rata share
of reasonably anticipated costs of expansion, is permissible where expansion is reasonably
required, if use of the money collected is limited to meeting the costs of expan-sion. Id. at
320.

In essence, we approved the imposition of impact fees that meet the requirements of the dual rational
nexus test adopted by other courts in evaluating impact fees. See Juergens-meyer & Blake, Impact Fees:
An Answer to Local Governments Capital Funding Dilemma, 9 Fla. St. U.L. Rev. 415 (1981). Thistest
was explained in Hollywood, Inc. v. Broward County, 431 So. 2d 606, 611-12 (Fla. 4th DCA), review
denied, 440 So. 2d 352 (Fla. 1983), asfollows:

In order to satisfy these requirements, the local government must demonstrate a reasonable
connection, or rational nexus, between the need for additional capital facilities and the
growth in population generated by the subdivision. In addition, the government must show a
reasonable connection, or rational nexus, between the expenditures of the funds collected and
the benefits accruing to the subdivision. In order to satisfy thislatter requirement, the
ordinance must specifically earmark the funds collected for use in acquiring capital facilities
to benefit the new residents.

The use of impact fees has become an accepted method of paying for public improvements that must be
constructed to serve new growth. See Home Builders & Contractors Assn v. Board of County Comm'rs,
446 So. 2d 140 (Fla. 4th DCA 1983) (road impact fees upheld), review denied, 451 So. 2d 848 (Fla.),
appeal dismissed, 469 U.S. 976 (1984); Hollywood, Inc. v. Broward County, 431 So. 2d at 606 (park
impact fees upheld). However, the propriety of imposing impact fees to finance new schoolsis an issue of
first impression in Florida.

http://lic.law.ufl.edu/~nicholas/URP6543/I FCases.htm (92 of 146)12/6/2004 8:58:29 AM



SELECTED CASES ON IMPACT FEES

Turning to the first prong of the dual rational nexus test, we must decide whether St. Johns County
demonstrated that there is a reasonabl e connection between the need for additional schools and the growth
in population that will accompany new development. In the ordinance, the county commissioners made a
legidlative finding that the county "must expand its educational facilitiesin order to maintain current levels
of serviceif new development is to be accommodated without decreasing current levels of service." St.
Johns County, Fla., Ordinance 8760, § 1(C) (Oct. 20, 1987). No one quarrels with this proposition.
However, an impact fee to be used to fund new schoolsis different from one required to build water and
sewer facilities or even roads. Many of the new residents who will bear the burden of the fee will not have
children who will benefit from the new schools. Thus, Dr. Nicholas determined that on average there are
0.44 public school children per singlesfamily home in St. Johns County. Applying the single-family home
ratio to a perestudent cost calculation, he concluded that it required $ 2,899 per new singlesfamily home to
build the school space anticipated to be needed to serve the children who would live in the new homes.
Finding that existing taxes and revenue sources would produce $ 2,451 per single-family home, Dr.
Nicholas concluded that for each new single-family home there was an average net cost of $ 448 for
building new schools that would not be covered by existing revenue mechanisms. He made similar
calcula-tions based upon his determination of the number of public school children residing in multiple
family units of construction.

The builders argue that because many of the new residences will have no impact on the public school
system, the impact fee is nothing more than atax insofar as those residences are concerned. We reject this
contention as too simplistic. The same argument could be made with respect to many other facilities that
governmen-tal entities are expected to provide. Not al of the new residents will use the parks or call for
fire protection, yet the county will have to provide additional facilities so asto bein aposition to serve
each dwelling unit. During the useful life of the new dwelling units, school-age children will come and
go. It may be that some of the units will never house children. However, the county has determined that
for every one hundred units that are built, forty-four new students will require an education at a public
school. The St. Johns County impact fee is designed to provide the capacity to serve the educational needs
of al one hundred dwelling units. We conclude that the ordinance meets the first prong of the rational
nexus test.

The question of whether the ordinance meets the requirements of the second prong of the test is more
troublesome. Asindicated, we see no requirement that every new unit of development benefit from the
impact fee in the sense that there must be a child residing in that unit who will attend public schoaol. Itis
enough that new public schools are available to serve that unit of development. Thus, if thiswerea
countywide impact fee designed to fund construction of new schools as needed throughout the county, we
could easily conclude that the second prong of the test had been met.

However, the St. Johns County impact fee is not effective within the boundaries of a municipality unless
the municipality entersinto an interlocal agreement with the county to collect the fee. The ordinance
provides that the funds shall be spent solely for school construction necessitated by new development.
However, there is nothing to keep impact fees from being spent to build schools to accommo-date new
development within amunicipality that has not entered into the interlocal agreement. Therefore, asin the
ordinance first considered in Contractors & Builders Associa-tion v. City of Dunedin, thereisno

restriction on the use of the funds to ensure that they will be spent to benefit those who have paid the
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fees. Asaconsequence, we hold that no impact fee may be collected under the ordinance until such time
as substantially all of the population of St. Johns County is subject to the ordinance.

The builders also contend that the ordinance violates article 1 X, section 1 of the Florida Constitution,
which provides:

SECTION 1. System of public education.eeAdequate provision shall be made by law for a
uniform system of free public schools and for the establishment, mainte-nance and operation
of institutions of higher learning and other public education programs that the needs of the

people may require.

Insofar as the constitution provides for "free public schools," it is clear that no student may be required to
pay tuition as a condition of being admitted into school. Of course, this does not mean that the students
parents are exempt from paying any of the costs of maintaining the school system. Obviously, property
owners who have children pay ad valorem taxes, portions of which pay for schools. The mandate of free
public schools insures that students' access to public schoolsis not dependent upon the payment of any
fees or charges. Under the schedule of chargesin the St. Johns County ordinance, the payment of the
impact fees is unrelated to school attendance. Thus, to the extent that the impact fee isimposed upon each
dwelling unit, we see no violation of the constitutional imperative of free schools.

The builders point out, however, that the fegpayer is given an alternative to paying the impact fee set forth
in the uniform schedule of fees. Thus, section 7 of the ordinance providesin part:

B. If afeepayer opts not to have the impact fee determined according to paragraph (A) of this
section, then the fegpayer shall prepare and submit to the St. Johns County School Board an
indepen-dent fee calculation study for the land development activity for which abuilding
permit or permit for mobile home installation is sought. The student generation and/or
educational impact documentation submitted shall show the basis upon which the
independent fee calculation was made. The St. Johns County School Board may adjust the
educational facilitiesimpact fee to that deemed to be appropriate given the documen-tation
submitted by the fegpayer. The County Administrator shall make the appropriate
modification upon notice of such adjustment from the School Board. St. Johns County, Fla.,
Ordinance 87+60 (Oct. 20, 1987).

Dr. Nicholas stated that under section 7(B), the develop-er of an adult retirement living facility could
avoid the payment of the impact fee because no children would be living in the facility. He also said that
property owners who warranted that their children would attend private school could be exempt upon the
understanding that if a school child later occupied the home, the fee would have to be paid. He
acknowledged that childless couples could also obtain an exemption under the same warranty. Thus, ina
very real way the alternative mechanism of determining the impact fee under section 7(B) permits
households that do not contain public school children to avoid paying the fee. This means that the impact
fees have the potential of being user fees that will be paid primarily by those households that do contain
public school children, thereby colliding with the constitutional requirement of free public schools.
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The county asks that if we conclude that section 7(B) has the effect of converting the educational facilities
impact fee into a user fee, the offending section be severed in order to preserve the validity of the balance
of the ordinance. The ordinance contains a severability clause. A legidatively expressed preference for
severability of voided clauses, although not ‘binding, is highly persuasive. State v. Champe, 373 So. 2d
874, 880 (Fla. 1978). Severance of section 7(B) will not impair the operation or effectiveness of the
ordinance. Further, the severance of section 7(B) will not affect the stated purpose or intent of the
ordinance, which reads:

Section Three: Intents and Purposes

A. Thisordinanceisintended to assist in the implementation of the St. Johns County
Comprehensive Plan.

B. The purpose of this ordinance 15 to regulate the use and develop-ment of land so asto
assure that new development bears a proportionate share of the cost of capital expenditures
necessary to provide public educa-tional sites and facilitiesin St. Johns County. St. Johns
County, Fla., Ordinance 8760 (Oct. 20, 1987).

We believe the ordinance, absent section 7(B), constitutes a workable scheme within the legislative
intent. See Eastern Air Lines, Inc. v. Department of Revenue, 455 So. 2d 311, 317 (Fla. 1984) (severance

appropriate if legidative intent can be accom-plished absent invalid portions and if remainder of law is not
rendered incom-plete by severance), appeal dismissed, 474 U.S. 892 (1985); State ex rel. Boyd v. Green,
355 So. 2d 789 (Fla. 1978) (test for severability is whether portion to be stricken is of such import that
remainder would be incomplete or would cause results not contemplated by the legislative body).

The builders further contend that the ordinance conflicts with the requirement of a"uniform system” of
public schools contained in article I X, section 1 of the Florida Constitution. In School Board v. State, 353
So. 2d 834 (Fla. 1977), this Court regjected the thought that the constitutional provision required uniformity
in physical plant or curriculum from county to county. To the contrary, the Court said:

By definition, then, a uniform system results when the constituent parts. .. operate subject
to acommon plan or serve a common purpose. |d. at 838.

We see nothing in this section of the constitution that mandates uniform sources of school funding among
the several counties. Infact, it could be argued that educational facilities impact fees are themselves a
vehicle for achieving a uniform system of free public schools because in rapidly growing counties
ordinary funding sources may not be sufficient to meet the demand for new facili-ties. We further note
that the legislature must contemplate that the uniform system of free public schools may be funded by a
variety of sources, including county funds, because section 236.24(1), Florida Statutes (1989), provides:

(1) Thedistrict school fund shall consist of funds derived from the district school tax levy;
state appro-priations; appropriations by county commissioners; local, state, and federal
school food service funds; any and all other sources for school purposes; national forest trust
funds and bother federal sources; and gifts and other sources. (Emphasis added.)
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Sections 236.012(4) and 236.35, Florida Statutes (1989), also suggest that the legisla-ture did not intend to
limit the financing alternatives available to individual school districts or counties.

The builders' reliance upon Brown v. City of Lakeland, 61 Fla. 508, 54 So. 716 (1911), ismisplaced. This
case held that the legislature could not authorize municipalities to issue bonds for the purpose of erecting
schools that would be paid by a municipal tax levy. However, the provisions of the 1885 constitution
upon which the Court predicated its decision have not been carried forward into our present constitution.

The Florida Constitution only requires that a system be provided that gives every student an equal chance
to achieve basic educational goals prescribed by the legislature. The constitution-al mandate is not that
every school district in the state must receive equal funding nor that each educational program must be
equivalent. Inherent inequities, such as varying revenues because of higher or lower property values or
differences in millage assessments, will aways favor or disfavor some districts. We hold that the
ordinance does not violate the requirement of a uniform system of public schools. See Penn v. Pensacola--
Escambia Govern-mental Center Auth., 311 So. 2d 97 (Fla. 1975) (even if city or county funds benefitted
the capital needs of the school board, there would be no violation of article IX).

We aso reject the builders' contention that the county is preempted by the constitution and by state law
from enacting the ordinance. The builders argument istwofold. First, they claim that the ordinance
interjects the county into an areain which school boards have been given exclusive authority by
constitution and by statute. Because school boards have the authority to tax under article I X, section 4(b)
of the Florida Constitution, the builders reason, counties and school boards must be fiscally independent of
each other. They also assert that under section 230.23(10)(a), Florida Statutes (1989) (School Boards shall
"arrange for the levying of district school taxes necessary to provide the amount needed from district
sources."), school boards have exclusive authority to secure financing of public schools through
appropriate channels. Second, the builders argue that the pervasive legidative control of various aspects
of school financing evinces an intent that the legidlative scheme be the sole mechanism for funding school
construction.

We do not agree. Article VIII, section 1(f), provides:
The board of county commissioners of a county not operating under a charter may enact, ina

manner pre-scribed by genera law, county ordinances not incons s-tent with general or
special law . . . . (Emphasis added.)

The implementing statute, section 125.01(1), Florida Statutes (1989), provides the governing body of a
county with homeerule power, unless the legislature has preempt-ed a particular subject by general or
special law. Speer v. Olson, 367 So. 2d 207, 21011 (Fla. 1979). The provisions of section 125.01 are to
be liberally con-strued "in order to . . . secure for the counties the broad exercise of home rule powers
authorized by the State Constitution." § 125.01(3)(b), Fla. Stat. (1989).

We do not find the ordinance inconsistent with the constitu-tional and statutory provisions cited by the
builders. First, article 1X, section 4(b) isonly agrant of taxing authority to the school boards. It does not
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limit the imposition of afee such asthe one at issue here. Nor does that provision in any way limit county
involvement in school financing. Further, section 230.23 does not place the exclusive duty to secure
adequate public school financing with school boards. Finally, nothing in the legidlative scheme regarding
education finance suggests a legislative intent to preempt county involvement in the financing of public
schools. To the contrary, various statutes make clear that the legislature contemplated county involvement
in educational funding. See 88 236.012(4), .24(1), .35, Fla. Stat. (1989). Eventhe Local Government
Comprehensive Planning and Land Development Regulation Act contemplates that counties should
become involved in facilitat-ing the adequate and efficient provision of schools. § 163.3161 (3), Fla. Stat.
(1989).

Finally, we conclude that the ordinance does not create an unlawful delegation of power. The county
determines the amount of the fees and collects them. The money is placed in a separate trust fund. The
school board may only spend the funds for the new educational facilities prescribed by the ordinance. The
school board must make annual accountings of its expenditure of the funds to the county. There has been
no unlawful delegation of power because the fundamental policy decisions have been made by the county,
and the discretion of the school board has been sufficient-ly limited. See Brown v. Apalachee Regional
Planning Council, 560 So. 2d 782 (Fla. 1990).

We quash the decision below and uphold the validity of the ordinance upon the severance of section 7(B)
therefrom. However, no impact fee may be collected under the ordinance until the second prong of the
dual rational nexus test has been met.

It is so ordered.

COMMERCIAL BUILDERS OF NORTHERN CALIFORNIA v.CITY OF SACRAMEN-TO
941 F.2d 872

UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT
August 7, 1991, Filed
PRIOR HISTORY : Appeal from the United States District Court for the Eastern District of California. D.
C. No. CV+S89+638°EJG. Edward J. Garcia, District Judge, Presiding.
DISPOSITION: Affirmed.
OPINION: SCHROEDER, Circuit Judge
INTRODUCTION

Commercia Builders appeals the district court's grant of summary judgment in favor of the City of
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Sacramento in Commercial Builders suit challenging a city ordinance to help expand available
loweincome housing. The Ordinance in question conditions certain types of nonresidential building
permits upon the payment of afee intended to offset the burdens on the city caused by loweincome
workers who move there to fill jobs created by the project in question. Appellants are a group of
commercial developers who filed suit contending the ordinance constitutes a taking under the fifth and
fourteenth amendments.

The district court granted summary judgment in favor of the city, holding that the Ordinance did not effect
an unconstitutional taking. It specifically found that the Ordinance substantially advanced alegitimate
interest and that the city had adequately supported its contribution requirement by showing a sufficient
nexus between nonresidential development and the demand for loweincome housing. The court therefore
concluded that the ordinance was not infirm under Nollan v. California Coastal Comm'n, 483 U.S. 825,
97 L. Ed. 2d 677, 107 S. Ct. 3141 (1987), which requires such a nexus between land use restrictions and
the articulated purpose behind them. Because we agree that the Ordinance here at issue does not amount to
an unconstitutional taking, we affirm.

DISCUSSION

In 1987, the City and County of Sacramento commissioned a consulting firm, Keyser-Marston Associates,
to study the need for loweincome housing, the effect of nonresidential development on the demand for
such housing, and the appropriateness of exacting fees in conjunction with such development to pay for
such housing. Keyser-Marston submitted its report, estimating the percentage of new workersin the
developments that would qualify as lowesincome workers and would require housing. As instructed, it also
calculated fees for devel opment based on ayearly subsidy of $12,000 per qualified household that would
be connected to the development. This figure represented the difference between $42,000, the minimum
cost of building atwo-bedroom apartment, and $30,000, the maximum rental income expected from a low-
income household. Also as instructed, however, in the interest of erring on the side of conservatismin
exacting the fees, it reduced itsfinal calculations by about one-half.

Based upon this study, the City of Sacramento enacted the Housing Trust Fund Ordinance on March 7,
1989. The Ordinance lists severa cityewide findings, including the finding that nonresidential
development is "amgjor factor in attracting new employeesto the region” and that the influx of new
employees "create[s| aneed for additional housing in the City." Pursuant to these findings, the Ordinance
imposes afee in connection with the issuance of permits for nonresidential development of the type that
will generate jobs. The fees, calculated using the KeysereMarston formula, are to be paid into afund to
assist in the financing of loweincome housing. The city projects that the fund will raise about $3.6 million
annually, nine percent of the projected annual cost of $42 million for the needed housing. Additional
money will come from other sources, such as debt funding and general revenues.

Commercia Builders does not argue that the city lacks alegitimate interest in expanding low-income
housing. Rather, it contends that this Ordinance constitutes an impermissible means to advance that
interest, because it places a burden of paying for low-income housing on nonresidential development
without a sufficient showing that nonresidential development contributes to the need for loweincome
housing in proportion to that burden. We affirm because we find the Ordinance sufficiently related to the
legitimate purpose it seeks to achieve.
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We have held that a condition placed upon the granting of a permit to develop land may constitute an
impermissible taking, but we have done so only where the condition lacked any rational relationship to the
project for which the permit was sought. In Parks v. Watson, 716 F.2d 646 (9th Cir. 1983), we held that
where a developer seeking vacation of platted streets offered to pay for such vacation, a city could not
insist that the developer dedicate its geothermal wellsto the city as a precondition for such vacation. The
dedication requirement, we held, "had no rational relationship to any purpose related to the vacation of the
platted streets." 716 F.2d at 653. The condition therefore violated the fifth amendment.

We noted in Parks that the analysis we applied was based upon a consensus among the states that had
considered the constitutionality of subdivision exaction regulations. 716 F.2d at 653. Prior to Nollan, other
federal courts similarly upheld ordinances placing restrictions or conditions upon development where the
ordinances were reasonably related to legitimate public purposes. See, e.g., Rogin v. Bensalem Township,
616 F.2d 680, 69092 (3d Cir. 1980), cert. denied sub nom. MarkeGarner Associates v. Bensalem
Township, 450 U.S. 1029, 68 L. Ed. 2d 223, 101 S. Ct. 1737 (1981); Maher v. City of New Orleans, 516
F.2d 1051, 106467, reh'g denied, 521 F.2d 815 (5th Cir. 1975), cert. denied, 426 U.S. 905, 48 L. Ed. 2d
830, 96 S. Ct. 2225 (1976); Texas Landowners Rights Assnv. Harris, 453 F. Supp. 1025, 103132 (D.D.
C. 1978), aff'd mem., 598 F.2d 311 (D.C. Cir.), cert. denied, 444 U.S. 927, 62 L. Ed. 2d 184, 100 S. Ct.
267 (1979). Under this analysis, the Ordinance here at issue cannot be said to work an unconstitutional
taking. It was enacted after a careful study revealed the amount of lowesincome housing that would likely
become necessary as adirect result of the influx of workers that would be associated with the new
nonresidential development. It assesses only a small portion of a conservative estimate of the cost of such
additional housing. The burden assessed against the developers thus bears arational relationship to a
public cost closely associated with such development.

The appellants contend that, even if the Ordinance would pass constitutional muster under these
principles, it must be struck down because the Supreme Court has now articulated a more stringent
standard under which courts must analyze the imposition of conditions upon development. The appellants
point out that in Nollan v. California Coastal Comm'n, 483 U.S. 825, 97 L. Ed. 2d 677, 107 S. Ct. 3141
(1987), the Court held that such conditions must not only be ones that the government might “rationally
have decided" to employ for a given legitimate public purpose; they must also substantially advance such
apurpose. See 483 U.S. at 834 & n.4. They argue that under the standard articulated in Nollan, an
ordinance that imposes an exaction on devel opers can be upheld only if it can be shown that the
development in question is directly responsible for the social ill that the exaction is designed to alleviate.

As athreshold matter, we are not persuaded that Nollan materially changes the level of scrutiny we must
apply to this Ordinance. The Nollan Court specifically stated that it did not have to decide "how close a
fit' between the condition and the burden is required," because it found that the regulation in question "d
[id] not meet even the most untailored standards.” 483 U.S. at 838. It also noted that its holding was
"consistent with the approach taken by every other court that has considered the question,” citing Parks as
the lead casein its string cite. 1d. at 839. Other circuits that have considered the constitutionality of
ordinances that placed burdens on land use after Nollan . None have interpreted that case as changing the
level of scrutiny to be applied to regulations that do not constitute a physical encroachment on land. Seg, e.
g., St. Bartholomew's Church v. City of New York, 914 F.2d 348, 357 n.6 (2d Cir. 1990), cert. denied sub
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nom. Committee to Oppose Sale of St. Bartholomew's Church v. Rector, 113 L. Ed. 2d 214, 111 S. Ct.
1103 (1991); Adolph v. Federa Emergency Management Agency, 854 F.2d 732, 737 (5th Cir. 1988);
Naegele Outdoor Advertising, Inc. v. City of Durham, 844 F.2d 172, 178 (4th Cir. 1988). In keeping with
this generally accepted view, we have recently reversed a district court's invalidation, under Nollan, of a
requirement that a developer undertake offesite measures to mitigate harm to the environment, finding that
that court had inappropri-ately required too close a nexus between the regulation and the interest at stake.
Leroy Land Development v. Tahoe Regiona Planning Agency, 939 F.2d 696 (9th Cir. 1991), rev'g Leroy
Land Development Corp. v. Tahoe Regional Planning Agency, 733 F. Supp. 1399 (D. Nev. 1990). We see
no reason to depart from this view in this case.

We therefore agree with the City that Nollan does not stand for the proposition that an exaction ordinance
will be upheld only where it can be shown that the development is directly responsible for the social ill in
question. Rather, Nollan holds that where there is no evidence of a nexus between the development and
the problem that the exaction seeks to address, the exaction cannot be upheld. Where, as here, the
Ordinance was implemented only after a detailed study revealed a substantial connection between
development and the problem to be addressed, the Ordinance does not suffer from the infirmities that the
Supreme Court disapproved in Nollan. We find that the nexus between the fee provision here at issue,
designed to further the city's legitimate interest in housing, and the burdens caused by commercial
development is sufficient to pass constitutional muster. [emphasis added]

The appellants also place some significance on the fact that this Ordinanceis afee provision. They
contend that the fee represents a transfer of property, i.e., the money paid over to the city. See Webb's
Fabulous Pharmacies, Inc. v. Beckwith, 449 U.S. 155, 66 L. Ed. 2d 358, 101 S. Ct. 446 (1980) (treating a
purely financial exaction as ataking). In this respect, they argue, it more closely resembles a physical
taking of property, which automatically falls within the purview of the fifth amendment, than aland use
regulation, which is subject to a reasonableness analysis. Under appellants' theory, however, compensation
would be required for every fee; therefore, every fee would be unconstitution-al. We see no valid basis for
such arule.

Indeed, the only circuit court to treat afee provision as an unconstitutional taking under Nollan was
ultimately reversed by the Supreme Court. In Sperry Corp. v. United States, 853 F.2d 904 (Fed. Cir.
1988), the Federal Circuit found unconstitu-tional a government exaction of a percentage of any award
from the Iran Claims Commission. It treated the fee as a physical taking because it constituted a transfer of
the possession of property. 853 F.2d at 90607. It then invalidated it because it found the exaction
arbitrary. Id. at 908. Theinfirmity, the court held, was the assessment of the cost of the Iran hostage crisis
only against those who successfully asserted claims associated with Iranian interests. Because that crisis
was a hational concern, the court concluded, the burden should instead have been borne equally by the
whole nation. Id.

The Supreme Court disagreed, holding that the exaction of a percentage of any award made by the Iran
Claims Commission was a permissible means of collecting reimbursement for costsincurred in the
operation of that Commission. United Statesv. Sperry Corp., 493 U.S. 52, 110 S. Ct. 387, 107 L. Ed. 2d
290 (1989). The Court expressed doubts as to the appropriateness of the Federal Circuit's analysis of the
fee under principles applicable to physical takings, noting that "it is artificial to view deductions of a
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percentage of amonetary award as physical appropriations of property. Unlike real or personal property,
money isfungible.” 110 S. Ct. at 395 n.9. Under this reasoning, the Ordinance does not, as appellants
suggest, constitute a taking per se.

In Webb's Fabulous Pharmacies, 449 U.S. 155, 66 L. Ed. 2d 358, 101 S. Ct. 446, upon which these
appellants have aso relied, the Court struck down a Florida statute that confiscated all interest on
interpleader funds deposited with the state courts. The Court there reasoned that the statute in question
served no purpose, because another Florida statute required that parties make payments for the services
rendered by court personnel in maintaining such funds. 449 U.S. at 163+64. The appellants argue in this
case that the Ordinance here at issue is similarly unrelated to a permissible purpose, contending that the
mere desire to generate revenue for the public good cannot, after Webb's Fabulous Pharmacies, support
the exaction.

The Sperry Court disposed of asimilar argument. Its decision to uphold the deduction from awards was
primarily based on the fact that the fee was used to pay for the operations of the tribunal that resolved the
disputes of all of those from whom such a fee was collected; thus, a close nexus between the charge and
the activity creating the cost was established. The Court indicated, however, that it would have been
satisfied with an even looser nexus, stating that " Sperry may be required to pay a charge for the
availability of the Tribunal even if it never actually used the Tribunal." 110 S. Ct. at 395¢96. A purely
financia exaction, then, will not constitute ataking if it is made for the purpose of paying asocia cost that
is reasonably related to the activity against which the fee is assessed. Again, we conclude that the required
nexusis present in this case.

Finally, the appellants contend that, regardless of the standard to be applied in assessing the validity of the
Ordinance, they have raised an issue of material fact in their attack on the conclusions of the
KeysersMarston study. This attack came in the form of an affidavit from their planner, David Wade,
suggesting that commercial development may be a less decisive factor in worker migration than the
Keyser-Marston study indicates. Wade concluded that, in addition to employment opportuni-ty, the
availability of loweincome housing isitself partly responsible for any influx of loweincome employees to
Sacramento. Wade also opined that it is at least as true that employers follow the work force as the
converse. This affidavit, appellants argue, sufficiently callsinto question the city's findings concerning the
nexus between its Ordinance and the socid ill it sought to cure to preclude summary judgment.

The appellants’ argument lacks merit. Even viewing the Wade affidavit in the light most favorable to the
developers, it does not rebut the Keyser-Marston conclusion that commercial development isrelated to an
increase in the need for loweincome housing. The Ordinance accounts for what the devel opers characterize
as the indirectness of the connection between the creation of new jobs and the need for loweincome
housing by charging only a small percentage of what the Keyser-Marston study calculated to be the cost of
meeting new loweincome housing requirements. As we have aready noted, nothing in Nollan or any other
authority cited by the appellants requires the nexus to be more direct than that achieved through the
legidlative process that the city here employed. We therefore agree with the district court that the Wade
affidavit isinsufficient to preclude summary judgment.

The district court correctly found that, as a matter of law, Sacramento's Housing Trust Fund Ordinance
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does not work an unconstitutional taking. Summary judgment in favor of the city was therefore proper.
AFFIRMED.

DISSENT: BEEZER, Circuit Judge, dissenting.

| respectfully dissent.

As Justice Scaliawarned in Nollan, a state can leverage its police power to the point where a regulation of
land use becomes an "outeandeout plan of extortion." Nollan v. California Coastal Comm'n, 483 U.S. 825,
837,97 L. Ed. 2d 677, 107 S. Ct. 3141 (1987). Sacramento's ordinance is a transparent attempt to force
commercia developersto underwrite social policy. Apparently, legislators find it politically more
palatable to exact payments from devel opers than to tax their constituents. The Takings Clause prohibits
singling out devel opers to bear this burden.

Historically, courts have upheld exactions when states were able to justify them as serving a public
purpose related to the burdens caused by development.  For example, courts have sustained reguirements

that devel opers construct various onesite improvements, such as sewers, watermains, sidewalks, curbs and

gutters, storm drains, and landscaping. Requiring offesite improvements that serve a public purpose, such
as roads, schools, parks and sewage treatment plants, may also be justified where the requirement
aleviates a public burden or ameliorates harmful effects caused by the development. When the devel oper
is asked to bear afair share of the burden, such arequirement directly furthers the legitimate interests of
the government. See, e.g., Leroy Land Development v. TRPA, 939 F.2d 696, 699 (9th Cir. 1991). When
the governmental exaction solves a problem actually created by the development (for example, requiring
the devel oper to provide needed infrastructure), it is no coincidence that the exaction results in a benefit to
the development as well as the community.

In response, state and local governments have begun to stretch the use of exactionsto the breaking point.
Sacramento would have developers pay not just for public improvements necessitated by development, but

for private subsidies with little or no causal connection to development. Not surprisingly, under a scheme
requiring no connection, no benefit accrues to the development in return.

It is no longer the case that exaction requirements are imposed only when the direct benefit to the land and
extra costs to government created by development are demonstrable. Instead, exaction fees have
approached . . . "grand theft," as the benefit to private landowners has become marginal, or in some cases,
nonexistent, and the public need attributable to new devel opment more tenuous and theoretical. Smith,
supra note 1, at 29 (footnotes omitted).

Sacramento has commissioned a study that demonstrates at best a tenuous and theoretical connection
between commercial development and housing needs. But the Takings Clause requires a causesandeeffect
relationship between the two. Pennell v. San Jose, 485 U.S. 1, 20, 99 L. Ed. 2d 1, 108 S. Ct. 849 (1988)
(Scalia, J., dissenting). In my view, Sacramento has not shown such arelationship. Even the study relied
on by the city to support the ordinance states that its "nexus analysis does not make the case that building
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construction is responsible for growth."

The ordinance is nothing more than a convenient way to fund a system of transfer payments. Although
Sacramento attempts to justify the ordinance as an exercise of its police power, the city actualy is
exercising its taxing power ¢ free of the encumbrances generally thought to limit the exercise of that
power. Thetraditional manner in which American government has met the problem of those who cannot
pay reasonable prices for privately sold necessities ¢ a problem caused by the society at large ¢ has been
the distribution to such persons of funds raised from the public at large through taxes, either in cash
(welfare payments) or in goods (public housing, publicly subsidized housing, and food stamps). Unless we
are to abandon the guiding principle of the Takings Clause that "public burdens. . . should be borne by the
public as awhole," thisisthe only manner that our Constitution permits. Pennell, 485 U.S. at 2122
(Scalia, J., dissenting) (citation omitted).

The new workers attracted by the new jobs associated with the new develop-ment surely will increase the
demand for al manner of goods and services. If Sacramento has shown a sufficient causal connection in

this case, we can be expected next to uphold exactions imposed on devel opers to subsidize small business
retailers, child-care programs, food services and health-care delivery systems.

John T. DOLAN and Florence Dolan, Petitionerson Review, v.
CITY OF TIGARD, Respondent on Review

854 P.2d 437
Supreme Court of Oregon
317 Ore. 110; 854 P.2d 437
January 11, 1993, Argued and submitted
July 1, 1993, Decided
July 1, 1993, Filed
PRIOR HISTORY: On review from the Court of Appeals. LUBA No. 91+161; CA No. A73769.

* Judicial review from Land Use Board of Appeals, 22 LUBA 617 (1992). 113 Or App 162, 832 P2d 853
(1992).

DISPOSITION: The decision of the Court of Appeals and the order of the Land Use Board of Appeals are
affirmed.

COUNSEL: David B. Smith, Tigard, argued the cause and filed the petition for petitioners on review.
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James M. Coleman, of O'Donnell, Ramis, Crew & Corrigan, Portland, argued the cause and filed the
response for respondent on review.

Daniel J. Popeo and Paul D. Kamenar, Washington, D.C., and Gregory S. Hathaway, of Garvey, Schubert
& Barer, Portland, filed a brief amicus curiae for Washington Legal Foundation.

Timothy J. Sercombe and Edward J. Sullivan, of Preston, Thorgrimson, Shidler, Gates, & Ellis, Portland,
filed a brief amicus curiae for 1000 Friends of Oregon.

Ronald A. Zumbrun and Robin L. Rivett, Sacramento, California, and Richard M. Stephens, Bellevue,
Washington, filed a brief amicus curiae for Pacific Legal Foundation.

JUDGES: In Banc. Van Hoomissen, J. Peterson, J., dissented and filed an opinion.
OPINION BY: VAN HOOMISSEN

OPINION: Petitionersin thisland use case seek review of a Court of Appeals decision affirming a Final
Opinion and Order of the Land Use Board of Appeals (LUBA) in favor of respondent City of Tigard
(city). Dolanv. City of Tigard, 113 Or App 162, 832 P2d 853 (1992). The issue is whether city has
demonstrated the required relationship between the conditions that it attached to its approval of petitioners
proposed land use and the expected impacts of that land use. Petitioners argue that, because city failed to
demonstrate an "essential nexus' or a'substantial relationship” between the exactions demanded by city

and the impacts caused by their proposed development, city's exactions constitute a "taking" under the
Fifth Amendment of the federal constitution. City responds that it need only show a "reasonable
relationship” between the imposition of the conditions and the legitimate public interest advanced. For the
reasons that follow, we affirm the Court of Appeals decision.

Petitioners own 1.67 acres of land in downtown Tigard. The land iswithin city's "central business district"
zone and is subject to an "action area’ overlay zone (CBD+AA zone). Theland's current useis as aretall
electric and plumbing supply business, a general retail sales use.

Petitioners applied to city for a permit to remove an existing 9,700ssguare foot building and to construct a
17,600 square foot building in which to relocate the electric and plumbing supply business and to expand
their parking lot (phase ). Petitioners eventually intend to build an additional structure and to provide
more parking on the site (phase I1); however, the exact nature of that additional expansion is not specified.
Petitioners proposed intensified use (phase ) is permitted outright in the CBD zone; however, the AA
overlay zone, which implements the policies of the Tigard Community Development Code, allows city to
attach conditions to the development in order to provide for projected transportation and public facility
needs.

City granted petitioners application, but required as conditions that petitioners dedicate the portion of their
property lying within the 100-year floodplain for improvement of a storm drainage system and, further,
that they dedicate an additional 15-foot strip of land adjacent to the floodplain as a pedestri-an/bicycle
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pathway. Petitioners sought a variance from those conditions, which city denied.

In its 27+page final order, city made the following pertinent findings that petitioners do not challenge
concerning the relationship between the dedication conditions and the anticipated impacts of petitioners
project:

"Analysis of Variance Request. The[City of Tigard Planning] Commission does not find
that the requirements for dedication of the area adjacent to the floodplain for greenway
purposes and for construction of a pedestrian/bicycle pathway constitute a taking of
applicant's property. Instead, the Commission finds that the dedication and pathway
construction are reasonably related to the applicant's request to intensify the development of
this site with ageneral retail sales use, at first, and other uses to be added later. Itis
reasonable to assume that customers and employees of the future uses of this site could
utilize a pedestrian/bicycle pathway adjacent to this development for their transportation and
recreational needs. In fact, the site plan has provided for bicycle parking in arack in front of
the proposed building to provide for the needs of the facility's customers and employees. Itis
reasonable to expect that some of the users of the bicycle parking provided for by the site
plan will use the pathway adjacent to Fanno Creek if it is constructed. In addition, the
proposed expanded use of this site is anticipated to generate additional vehicular traffic,
thereby increasing congestion on nearby collector and arterial streets. Creation of a
convenient, safe pedestrian/bicycle pathway system as an aternative means of transportation
could offset some of the traffic demand on these nearby streets and lessen the increase in
traffic congestion.

"At this point, the report will consider the applicant's request from the requirement to
dedicate portions of the site within the 100year floodplain of Fanno Creek for storm water
management purposes. The applicant's Statement of Justification for Variance . . . does not
directly address storm water draining concerns. . ..

"The Commission does not find that the requirements for dedication of the area within the
floodplain of Fanno Creek for storm water management and greenway purposes constitutes a
taking of the applicant's property. Instead, the Commission finds that the required dedication
would be reasonably related to the applicant's request to intensify the usage of this site,
thereby increasing the site's impervious area. The increased impervious surface would be
expected to increase the amount of storm water runoff from the site to Fanno Creek. The
Fanno Creek drainage basin has experienced rapid urbanization over the past 30 years
causing a significant increase in stream flows after periods of precipitation. The anticipated
increased storm water flow from the subject property to an already strained creek and
drainage basin can only add to the public need to manage the stream channel and floodplain
for drainage purposes. Because the proposed development's storm drainage would add to the
need for public management of the Fanno Creek floodplain, . . . the requirement of dedication
of the floodplain area on the site is related to the applicant's plan to intensify development on
the site." City of Tigard Planning Commission Final Order No. 91«09 PC at 13, 20-21.
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On petitioners appeal, the Tigard City Council approved the Planning Commission's final order.

Petitioners appealed to LUBA. They did not challenge the adequacy of city's above quoted findings or
their evidentiary support in the record. Rather, petitioners argued that city's dedication requirements are
not related to their proposed development and, therefore, that those requirements constitute an
uncompensated taking of their property under the Fifth Amendment.

In considering petitioners federal taking claim, LUBA assumed that city's findings about the impacts of
the proposed devel opment were supported by substantial evidence. Dolan v. City of Tigard, 22 Or LUBA
617, 626 N 9 (1992). Accordingly, LUBA considered only whether those findings were sufficient to
establish the requisite relationship between the impacts of the proposed development and the exactions
imposed, i.e., do city's findings support city's action? LUBA stated:

"Petitioners do not contend that establishing a greenway in the floodplain of Fanno Creek for
storm water management purposes, and providing a pedestrian/bicycle pathway system as an
alternative means of transportation, are not legitimate public purposes. Further, petitioners
do not challenge the sufficiency of the 'nexus’ between these |l egitimate public purposes and
the condition imposed requiring dedication of portions of petitioners property for the
greenway and pedestrian/bicycle pathway. Rather, petitioners' contention is that under both
the federal and Oregon Constitutions, the relationship between the impacts of the proposed
development and the exactions imposed are insufficient to justify requiring dedication of
petitioners property without compensa-tion. "Id. at 621 (emphasisin original).

LUBA concluded:

"In view of the comprehensive Master Drainage Plan adopted by respondent providing for
use of the Fanno Creek greenway in management of storm water runoff, and the undisputed
fact that the proposed larger building and paved parking area on the subject property will
increase the amount of impervious surfaces and, therefore, runoff into Fanno Creek, we
conclude thereis a 'reasonable relationship' between the proposed development and the
requirement to dedicate land along Fanno Creek for a greenway.

"Furthermore, the city has adopted a Comprehensive Pedestrian/Bicycle Pathway Plan which
provides for a continuous network of pedestrian/bicycle pathways as part of the city's plans
for an adequate transportation system. The proposed pedestrian/bicycle pathway segment
along the Fanno Creek greenway on the subject property isalink in that network. Petitioners
propose to construct a significantly larger retail sales building and parking lot, which will
accommodate larger numbers of customers and employees and their vehicles. Thereisa
reasonabl e relationship between alleviating these impacts of the development and facilitating
the provision of a pedestrian/bicycle pathway as an alternative means of transportation.” I1d.
at 62627.

LUBA held that the challenged conditions requiring dedication of portions of petitioners property did not
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constitute an unconstitutional taking under the Fifth Amendment. Id. at 627.

The Court of Appeals affirmed, rejecting petitioners contention that in Nollan v. California Coastal
Comm'n, 483 U.S. 825, 107 S Ct 3141, 97 L Ed 2d 677 (1987), the Supreme Court had abandoned the
"reasonable relationship™ test for amore stringent "essential nexus' test. Dolan v. City of Tigard, supra,
113 Or App at 166°67.

Onreview, petitionersfirst argue that city must meet a higher standard than a "reasonabl e relationship,”
that there must be an "essential nexus' or "substantial relationship” between the impacts of the
development and the dedication requirements; otherwise, imposing exactions as a condition of land use
approval is an unconstitutional taking. They rely on Nollan v. California Coastal Comm'n, supra._
Petitioners argue that, because city has not demonstrated an essential nexus between its exactions and the

demands that petitioners proposed use will impose on public services and facilities, the requisite
substantial relationship is missing and, therefore, that the exactions imposed on them by city constitute a
taking under the Fifth Amendment. Asafallback position, petitioners argue that city cannot demonstrate
even a'"reasonable relationship” between their devel opment's impacts and city's exactions.

City responds that the "reasonable relationship” test which was widely applied in regulatory takings cases
before the Supreme Court's decision in Nollan was not abandoned in Nollan. Under that test, city asserts,
the dedication conditions that it imposed on petitioners do not constitute a taking under the Fifth
Amendment.

A land-use regulation does not effect a "taking" of property, within the meaning of the Fifth Amendment
prohibition against taking private property for public use without just compensation, if it substantially
advances a | egitimate state interest and does not deny an owner economically viable use of the owner's
land. Nollan v. California Coastal Comm'n, supra, 483 U.S. at 835+36; Keystone Bituminous Coal Assn.
v. DeBenedictis, 480 U.S. 470, 495, 107 S Ct 1232, 94 L Ed 2d 472 (1987): Aginsv. City of Tiburon, 447
U.S. 255, 260, 100 S Ct 2138, 65 L Ed 2d 106 (1980). Requiring an uncompensated conveyance of the
easement outright would violate the Fourteenth Amendment. Nollan, supra, 483 U.S. at 834.

Before the Supreme Court's decision in Nollan, federal and state courts struggled to identify the precise
connection that must exist between the conditions incorporated into a regulation and the governmental
interest that the regulation purports to further if the regulation is to be deemed to "substantially advance”
that interest. Inthe midst of arange of tests set forth by various courts, the Ninth Circuit Court of Appeals
concluded in Parks v. Watson, 716 F2d 646, 652 (9th Cir 1983), that, at the very least, a condition
requiring an applicant for a governmental benefit to forego a constitutional right is unlawful if the
condition is not rationally related to the benefit conferred. By way of example, the Parks court discussed
"subdivision exaction" cases, where a city allows a developer to subdivide in exchange for a contribution.
In such cases, the court noted, "there is agreement among the states 'that the dedication should have some
reasonabl e relationship to the needs created by the subdivision.™ 1d. at 653. Thus, under the Parks
analysis, exactions and impacts must be "reasonably related.” In Parks, the court held that the exactions
had "no rational relationship to any public purpose related to the [impacts of the development]” and,
therefore, that the exactions could not be required without just compensation. Id. at 653.
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In Nollan, the Court did not purport to abandon the generally recognized "reasonably related” test and, in
fact, noted that its approach was "consistent with the approach taken by every other court that has
considered the question, with the exception of the California state courts.” 483 U.S. at 839 (citing along
list of exaction cases, beginning with Parks v. Watson, supra). The Nollan court stated: "We can accept,
for purposes of discussion, the Commission's proposed test [the 'reasonably related test'] asto how close a
fit' between the condition and the burden is required, because we find that this case does not meet even the
most untailored standards.” Id. at 838.

Thus, we are unable to agree with petitioners that the Nollan court abandoned the "reasonably related"
test. We recognize, however, that the Nollan court's application of that test does provide some guidance as

to how closaly "related" exactions must be to impacts. For example, the Nollan court stated that the
evident constitutional propriety of an exaction disappears

"if the condition substituted for the prohibition utterly fails to further the end advanced as the
justification for the prohibition. When that essential nexus is eliminated, the situation
becomes the same asif Californialaw forbade shouting fire in a crowded theater, but granted
dispensations to those willing to contribute $ 100 to the state treasury.” Id. at 837.

Petitioners read that passage as indicating that in Nollan the Supreme Court abandoned the "reasonably
related” test for amore stringent "essential nexus' test. We do not read Nollan that way.

The quoted passage indicates that, for an exaction to be considered "reasonably related” to an impact, it is
essential to show a nexus between the two, in order for the regulation to substantially advance alegitimate
state interest, asrequired by Aginsv. City of Tiburon, supra, 447 U.S. at 260. In Nollan, the Court stated
that, "unless the permit condition serves the same governmental purpose as the development ban, the
building restriction is not avalid regulation of land use but ‘an outeandeout plan of extortion." Nollanv.
California Coastal Comm'n, supra, 483 U.S. at 837 (citations omitted). Nollan, then, tells us that an
exaction is reasonably related to an impact if the exaction serves the same purpose that a denial of the
permit would serve. See Dept. of Trans. v. Lundberg, 312 Or 568, 578, 825 P2d 641, cert den 113 S Ct
467 (1992) (sidewalk dedication requirement serves the same legitimate governmental purposes that
would justify denying permits to develop commercially zoned properties).

In this case, we conclude that city's unchallenged factual findings support the dedication conditions
imposed by city. The pedestrian/bicycle pathway condition had an essential nexus to the anticipated
development because, as the city found in part

"the proposed expanded use of this site is anticipated to generate additional vehicular traffic,
thereby increasing congestion on nearby collector and arterial streets. Creation of a
convenient, safe pedestrian/bicycle pathway system as an aternative means of transportation
could offset some of the traffic demand on these nearby streets and lessen the increasein
traffic congestion.” Dolan v. City of Tigard, supra, 22 Or LUBA at 622 (quoting City of
Tigard Planning Commission Final Order at 20).
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We are persuaded that the transportation needs of petitioners' employees and customers and the increased
traffic congestion that will result from the development of petitioners land do have an essential nexus to
the development of the site, and that this condition, therefore, is reasonably related to the impact of the
expansion of their business.

Because the development would involve covering a much larger portion of petitioners land with buildings
and parking, thus increasing the site'simpervious area, the condition requiring petitioners to dedicate a
portion of their property for improvement of a storm drainage system also is reasonably related to the
impact of the expansion of their business. The increased impervious surface would be expected to increase
the amount of storm water runoff from the site to Fanno Creek. We hold that there is an essential nexus
between the increased storm water runoff caused by petitioners development and the improvement of a
drainage system to accommodate that runoff.

We agree with LUBA's conclusion that the challenged condition requiring dedication of portions of
petitioners property is not an unconstitutional taking of petitioners property in violation of the Fifth
Amendment.

The decision of the Court of Appeals and the order of the Land Use Board of Appeals are affirmed.
DISSENT BY: PETERSON

DISSENT: PETERSON, J., dissenting.

Petitioners own acommercial building in the business district of Tigard. They sought permission to
replace an existing building with alarger building. The City of Tigard imposed two conditions to the
granting of abuilding permit: one was that petitioners convey a 15-foot easement adjacent to the east bank
of Fanno Creek for "storm water management and greenway purposes’; the other was that petitioners
convey an 8-foot easement for a pedestrian/bicycle pathway. Petitioners appealed, asserting a violation of
the Fifth Amendment to the Constitution of the United States.

The Fifth Amendment providesin part that "private property [shall not] be taken for public use, without
just compensation.” This case principally involves questions of federal law. The majority states the issue
asfollows:

"Theissue is whether city has demonstrated the required relationship between the conditions
that it attached to its approval of petitioners proposed land use and the expected impacts of
that land use." 317 Or at 112.

Development exactions such as those involved in the present case are not unusual. Over the years, a body
of law has developed that permits governments, acting under their police power, to accomplish some
things that also could be accomplished under their eminent domain powers. Roberts, Mining with Mr.
Justice Holmes, 39 Vand L Rev 287 (1986). Local governments, in the exercise of their federal police
power and without payment of compensation, have been authorized to require devel opers to grant

easements, make payments, or give up rights as a condition to the development of their property.
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The federal rule that applies to such exactions has two facets. First, the exaction must serve alegitimate
state purpose. Second, the exaction must be reasonably necessary to address problems, conditions, or
burdens created by the underlying change of use of the landowner's property. Nollan v. California Coastal
Comm'n, 483 U.S. 825, 107 S Ct 3141, 97 L Ed 2d 677 (1987). The second facet requires a showing that
the devel opment created a need for the exaction. If arecited need for an exaction is only an excuse for
what actually is ataking, the exaction isinvalid.

As does the mgjority, | place the burden of proving these two elements on the government that exacts the
conditions. In establishing that the need for the exactions arises from an increased intensity of use, the
government must show more than atheoretical nexus. It must show that the granting of the permit
probably will create specific problems, burdens, or conditions that theretofore did not exist, and that the
exaction will serve to alleviate the specific problems, burdens, or conditions that probably will arise from
the granting of the permit. More than general statements of concern about increased traffic or public
safety are required to support, as permissible regulation, what otherwise would be ataking. The Nollan
opinion states:

"We view the Fifth Amendment's Property Clause to be more than a pleading requirement,
and compliance with it to be more than an exercise in cleverness and imagination. As
indicated earlier, our cases describe the condition for abridgement of property rights through
the police power as a 'substantial advancing' of alegitimate state interest. We areinclined to
be particularly careful about the adjective where the actual conveyance of property is made a
condition to the lifting of aland-use restriction, since in that context there is heightened risk
that the purpose is avoidance of the compensation requirement, rather than the stated police
power objective.” 483 U.S. at 841.

Here, Tigard had two possible ways to obtain the easements. The first, and less desirable from the city's
view, was to condemn the easements. That would require payment of compensation under either the state
or federal constitution. A second possible way to obtain the easements is by making the granting of them

acondition to the granting of a permit.

| am satisfied that the city has met the first test, that the exactions serve alegitimate state purpose. The
pivotal issue is whether the second requirement e that the need for the exactions arises from increased
intensity of use * has been established. For the answer to this question, the court should look at the city's
order to determine whether its findings of fact demonstrate a need for the exactions ordered by the City.

The city's order makes repeated references to other city ordinances that contemplate the creation of a
floodplain greenway and a pedestrian/bicycle pathway. The order suggests that such exactions were to be
attached to all requests for improvements. For example:

"Code Section 18.86.040 contains interim standards which are to be addressed for new
developments in the CBD<AA zone. These requirements are intended to provide for
projected transportation and public facility needs of the area. The City may attach conditions
to any development within an action area prior to adoption of the design plan to achieve the

http://lic.law.ufl.edu/~nicholas/lURP6543/I FCases.htm (110 of 146)12/6/2004 8:58:29 AM



SELECTED CASES ON IMPACT FEES

following objectives:

"b. The development shall facilitate pedestrian/bicycle circulation if the siteislocated on a
street with designed bike paths or adjacent to a designated greenway/open space/park.
Specific itemsto be addressed are as follows:

"i. Provision of efficient, convenient and continuous pedestrian and bicycle transit
circulation systems, linking developments by requiring dedication and construction of
pedestrian and bike paths identified in the comprehensive plan. . . .

"A bicycle/pedestrian path is called for in this general location in the City of Tigard's Parks
Master Plans (Murase and Associates, 1988) and the Tigard Area Comprehensive Pedestrian/
Bicycle Pathway Plan 1974). In addition, Community Development Code Section
18.120.180.A.8 requires that where landfill and/or development is allowed within or adjacent
to the 100-year floodplain, the City shall require the dedication of sufficient open land area
for greenway adjoining and within the floodplain in accordance with the adopted pedestrian/
bicycle plan. The proposed development site includes land within the 100 year floodplain of
Fanno Creek.

"It isimperative that a continuous pathway be developed in order for the paths to function as
an efficient, convenient, and safe system. Omitting a planned for section of the pathway
system, as the variance would result in if approved, would conflict with Plan purposes and
result in an incomplete system that would not be efficient, convenient, or safe. The requested
variance therefore would conflict with the City's adopted policy of providing a continuous
pathway system intended to serve the general public good and therefore fails to satisfy the
first variance approval criterion.

"As noted above, approval of the variance request would have an adverse effect on the
existing partially completed pathway system because a system cannot fully function with
missing pieces. If this planned for section is omitted from the pathway system, the systemin
this area will be much less convenient and efficient. If the pedestrian and bicycle trafficis
forced onto City streets at this point in the pathway system because of this missing section,
pedestrian and bicycle safety will be lessened. * * *
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"Code Section 18.120.180.A.8 requires that where landfill and/or development is allowed
within or adjacent to the 100-year floodplain, the City shall require the dedication of
sufficient open land area for greenway adjoining and within the floodplain in accordance
with the adopted pedestrian/bicycle plan. . . .

". .. Asadready noted, the code at Section 18.120.080.A.8 and many other related sections (e.
g., Section 18.84.040.A.7) require dedication of floodplain areas, not only for construction of
pathways, but primarily to alow for public management of the storm water drainage

system. . ..

". .. Inorder to accomplish these public improvements related to increasing the flow
efficiency of Fanno Creek, dedication of the area of the subject site within the 100-year
floodplain and also the adjacent five feet isimperative. Not requiring dedication of this area
as a condition of development approval, as the applicant's variance proposal requests, would
clearly conflict with purposes and policies of the Comprehensive Plan, Community
Development Code, and the City's Master Drainage Plan."  City of Tigard Planning
Commission Final Order No. 91<09PC, pp 922 (1991) (emphasis added).

The quoted sections show the resolve of the city to get the easements and the purpose for the easements.
However, the quoted sections of the order in no way establish that the easements necessarily are needed
because of increased intensity of use of petitioners (or anyone else's) property. Unquestion-ably, omission
of the easements from any of the planned floodwater or pathway developments would "result in an
incomplete system." But that is beside the point. If al that need be shown is that easements are needed for
alegitimate public purpose, the constitutional protection evaporates. The critical question before usis
whether the order shows an increased intensity of such magnitude that it creates the need for the exaction
of the easements.

The following findings specifically relate to increased intensity of use in connection with the pedestrian/
bicycle pathway easement:

"The Commission finds that the dedication and pathway construction are reasonably related
to the applicant's request to intensify the development of this site with a general retail sales
use, at first, and other usesto be added later. It isreasonable to assume that customers and
employees of the future uses of this site could utilize a pedestrian/bicycle pathway adjacent to
this development for their transportation and recreational needs. In fact, the site plan has
provided for bicycle parking in arack in front of the proposed building to provide for the
needs of the facility's customers and employees. It is reasonable to expect that some of the
users of the bicycle parking provided for by the site plan will use the pathway adjacent to
Fanno Creek if it is constructed.” 1d. at 13.

Whether the first sentence of the quoted material is viewed as alegal conclusion or afinding of ultimate
fact, it must be supported by findings of fact. Supporting findings are lacking. The sentence beginning

http://lic.law.ufl.edu/~nicholas/URP6543/I FCases.htm (112 of 146)12/6/2004 8:58:29 AM



SELECTED CASES ON IMPACT FEES

with "It is reasonable to assume" is speculation, not afinding. Moreover, it states the obvious. If a
pathway were built, of course customers and employees "could utilize [the pathway] for their
transportation and recreational needs.” Concerning the third sentence, the fact that the plans contain a
reference to a bicycle rack does not establish increased intensity of use (particularly because other city
ordinances require, as was required in this case, provision for bicycle parking in the plans).

The city did make some specific findings relevant to the pedestrian/bicycle pathway:

"In addition, the proposed expanded use of this Site is anticipated to generate additional
vehicular traffic thereby increasing congestion on nearby collector and arterial streets.
Creation of a convenient, safe pedestrian/bicycle pathway system as an alternative means of
transportation could offset some of the traffic demand on these nearby streets and lessen the
increase in traffic congestion.” Ibid.

The real issue is whether the findings that a larger building is being constructed and the two sentences of
the quoted findings are sufficient to support the pathway exaction. | maintain that if the city isgoing to, in
effect, take a portion of one's property incident to an application for a permit to develop the property, the
findings of need arising from increased intensity of use must be more direct and more substantial than
those. The findings of fact that the bicycle pathway system "could offset some of the traffic demand” isa
far cry from afinding that the bicycle pathway system will, or islikely to, offset some of the traffic
demand. (Emphasis added.) In essence, the only factual findings that support the pedestrian/bicycle
pathway exaction are these: A larger commercial building isto be constructed and, as aresult, thereis
anticipated to be "additional vehicular traffic.” That is not enough to support what amounts to a virtual
taking of petitioners land. | would require findings that demonstrate that the increased intensity of use
requires the exaction. These findings do not establish that the pathway exaction is needed because of any
higher intensity of use.

| turn to the flood control and greenway easement. The factual conclusion asserted to support this
exaction reads as follows:

"The increased impervious surface would be expected to increase the amount of storm water
runoff from the site to Fanno Creek. The Fanno Creek drainage basin has experienced rapid
urbanization over the past 30 years causing a significant increase in stream flows after
periods of precipitation. The anticipated increased storm water flow from the subject
property to an aready strained creek and drainage basin can only add to the public need to
manage the stream channel and floodplain for drainage purposes. Because the proposed
development's storm drainage would add to the need for public management of the Fanno
Creek floodplain, the Commission finds that the requirement of dedication of the floodplain
areaon the siteisrelated to the applicant's plan to intensify development on the site.” 1d. at
21.

Those findings do not establish such an increased intensity of use as to require the exaction of the flood

control and greenway easement. All that these findings establish is that there will be some increase in the
amount of storm water runoff from the site. A thimbleful? The constitution requires more than that.
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Jurisprudence lags behind the times. It isits nature to react, rather than to act. Today, forces of change
are at work that challenge traditional "takings' law, forces that jurisprudence has not yet had time to
accommodate. Those forces coalesce into a single phenomenon: increasing interdependence among us.
There are more of us, we live closer together, and we are increasingly interconnected. That phenomenon
isnot going to change except, perhaps, to accelerate.

With respect to "takings" jurisprudence, two essentially opposing tendencies emerge. Thefirstisa
tendency to recognize the legitimacy of attempts by state and local governments to regulate private
property in ways that once might have been unthinkable. No person has the same range of possible uses
for real property that he or she once may have had, because many uses that once were possible now may
be forbidden because of their palpable impact on others. In truth, by regulation, governments regularly
and permissibly take private property for public use without compensation.

The second tendency ¢ to some extent an outgrowth of the first «» isthat state and local governments
attempt to further particular goals by placing limitations on uses of private property that only will be lifted
if the property owners "dedicate" some portion of their property to the particular government program.
The temptation, particularly in times of limited tax revenues, isto place the primary burden for funding
projects on the shoulders of those whose private property happens to be in the neighborhood of the
proposed projects, whether or not the projects bear any relationship to the property or to the uses to which
the property is put.

Thefirst of these tendencies seems benign and, even if it were otherwise, it would be inevitable. Some
private property rights are going to have to bend, if our increasingly interdependent society isto continue
to evolve and progress peacefully. The second tendency is an attempt at licensed extortion. The trouble
is, what once would have been recognizable as extortion may turn, in time, into something considered
benign because it is so familiar. That transmogrification is encouraged every time a court cannot
distinguish whether a particular governmental regulation falls within the ambit of the second tendency,
rather than the first.

In cases involving exactions attached to permits, hearings are held, evidence is taken, and findings are
made, and the government must show why the development spawns the need for the exaction. The
findings relating to the need for exactions arising from future increased intensity of use after the property
is developed must establish more than a potential increase in intensity; they must establish more than some
increase in intensity; they must establish a bona fide need for the extraction that arises from the

devel opment.

Because this case turns on federal law, the majority and | rely on the same federal precedents. Why, then,
do we arrive at different results? Under current federal law, if alocal government follows the procedures
mandated by federal law, it can, incident to the regulation of use of land, take alarge part of the owner's
ownership rights, so long as there remains some economically feasible private use. Lucasv. So. Carolina
Coastal Council, 505 U.S. , 112 SCt 2886, 120 L Ed 2d 798, 815 n 8 (1992). Asthe Lucas opinion itself
states, landowners who lose 95 percent of the beneficial use of their property are entitled to no
compensation, whereas landowners who lose all beneficial use fully are compensated. Ibid.
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That power of the government gives it tremendous leverage against landowners who seek to improve their
property. Because of the profound potential adverse effects that the substantive rule places on landowners,
| read the federal precedents to require a high threshold that the government must meet in showing that the
exaction is needed because of intensified land use by the landowner. It is not enough for a government to
read the latest pertinent decision of the Supreme Court of the United States and insert in its order "magic
words' from the decision (such as "the dedication and pathway construction are reasonably related to the
applicant's request to intensify the development of this site"). If in fact the government needs to take part
of alandowner's property because of intensified uses of the developed property, imposing the burden of
showing precisely why the need in fact exists is amodest burden to place on the government. Such
precision islacking in this order.

From reading the order in this case, | am convinced that Tigard decided that it needed a pedestri-an/
bicycle pathway and a flood control greenway easement along Fanno Creek. One way of getting these,
free of cost, isby requiring all owners who propose to change the use of their property to convey the
easements to the city. That iswhat happened in this case.

The findings here do not establish any cognizable remediable purpose attributable to the change in use.
The conditions relating to the pedestrian/bicycle pathway and flood control and greenway easements are
impermissible on the record made in this case. | therefore dissent.

For decisions to the contrary, see, e.qg., Lloyd E. darke, Inc.
v. Cty of Bettendorf, 1968, 261 lowa 1217, 158 N. W 2d 125;

Norwick v. Gty of Wnfield, 1967, 81 IIIl.App.2d 197, 225 N. E. 2d
30.

Fla.Const. Art. VII, @1, 9 (1968); Gty of Tanpa v. Birdsong
Motors, Inc., Fla.1972, 261 So.2d 1.

We cannot accept appellees' argunent that since a property

owner within the nunicipal limts is required to use the city's
sewer facilities, the sewer connection ordi nance has the effect
of inposing a tax. It is only when building is commenced upon

his property and the need for sanitary facilities arises that a
| andowner nust pay the fee. Just because he is prohibited from
using a septic tank doesn't nean he is being taxes. See Brandel
v. Cvil Gty of Lawenceburg, supra.

No one doubts that a municipality has the power to nake

reasonabl e charges for water and sewer services. The question
I s whether the cost of projected capital inprove-nents can be
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consid-ered in setting the charges.

The ordi nances setting water and sewerage connection charges or

ot herwi se pertinent are the follow ng:

Sec. 25+14. Sewage connection required; notice.

The owner of any house, building, or property used for
human occupancy, enpl oynent, recreation, or other

pur pose, situated within the city and abutting on any
street, alley or righteofeway in which there is now

| ocated or may in the future be |ocated a public
sanitary or conbined sewer of the city, is hereby
required at his expense to install suitable toilet
facilities therein, and to connect such facilities
directly with the proper public sewer in accordance with
the provisions of this chapter, wthin ninety (90) days
after date of official notice to do so, provided that
said public sewer is wthin two hundred (200) feet of

t he house, building, or properties used for human
occupancy.... Sec. 25+31. Sane ¢ (Classes of permts;
contents; inspection fees.

There shall be two classes of building sewer permts:
(1) for residential and commercial service; and (2) for
service to establishnments producing industrial waste.
In either case, the owner or his agent shall nake
applica-tion on a special formfurnished by the city.
The permt application shall be supple-nented by any

pl ans, specifi-cations, or other information considered
pertinent in the judgnent of the city sewer

superintendent. No permt will be issued unless the
assessnent as set forth in section 2571(c) and (d) has
been paid....

Sec. 25+32. Sane ¢ Costs paid by owner.
Al'l costs and expense incident to the installation,

connecti on and mai ntenance of the building and coll ector
sewers shall be borne by the owners. The owners shal |l
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Sec.

i ndemmify the city fromany | oss or danage that may
directly or indirectly be occasioned by the installation
of the building sewer.

25¢71. Meters « Connection or installation charge.

(a) The connection charge for the installation of a
neter inside the city shall be as foll ows:

5/8 inch neter $ 95.00

1 inch neter $170. 00
1¢2/2 inch neter $265.00
2 inch neter $360. 00

(b) The connection charge for the installation of a
neter outside the city limts shall be as foll ows:

5/8 inch neter $105. 00

1 inch neter $180. 00
1¢1/2 inch neter $290. 00
2 inch neter $390. 00

(c) In addition to the neter installation charges

descri bed herein, there shall be paid an assessnent to
defray the cost of production, distribution,

transm ssion and treatnment facilities for water and
sewer provided at the expense of the City of Dunedin, as
foll ows:

Each dwel ling unit;

for water $325. 00
for sewer 475. 00
Each transient unit;

for water 150. 00
for sewer 275. 00
Each busi ness unit;

for water 325. 00
for sewer 475. 00
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(d) The assessnents as set forth herein shall be payable
upon i ssuance of the building permt for said unit or
units in the case of new construction, or in the case of
a presently existing structure or structures, such
assessnents shall be payable when the permts for water
or sewer connections are issued.

Petitioners challenge as unlawful the fees prescribed by
Dunedi n, Fla. Code @25<71(c).

Petitioners take the position that the ordinance is bad, if for

no ot her reason, then because it denies equal protection of the
| aws to new residents of Dunedin. There is a substanti al
guestion whether petitioners here have standing to assert new
residents' rights. Construction Industry Association of Sonoma
County v. Cty of Petaluma, 522 F.2d 897, 44 U.S.L.W 2093 (9th
Cr., 1975). Assum ng standi ng arguendo, the ordi nance easily
neets the rational basis test, see post, pp. 319320, and no
right to travel inter-state is affected, contrary to
petitioners' assertion. Cf. Annot., 63 A L.R 3d 1184 (1975). In
Shapiro v. Thonpson, 394 U S. 618, 89 S. C. 1322, 22 L.Ed.2d 600
(1969), welfare recipients were disqualified as such for one
year by noving into Connecticut. Under Dunedin's ordi nance, a
joint water and sewer connection costs approxinmately $800. 00,
regardl ess of whether the new user cones from Dunedin, el sewhere
in Florida, or fromanother state or country.

In the event of connection to an existing structure, the fees
are payable "when the permts for water or sewer connections are
| ssued." Dunedin, Fla.Code @25+71(d). The conplaint here did
not allege existing structures on the plaintiffs' | and,
however. Petitioners contend that Dunedin has inposed a tax
under the guise of setting charges for water and sewer
connections, relying on Broward County v. Janis Devel opnent
Corp., 311 So.2d 371 (Fla. 4th Dist.1975) aff'g Janis
Devel opnent Corp. v. City of Sunrise, 40 Fla.Supp. 41 (17th Grr.
1973); Pizza Palace of Mam v. City of Hi aleah, 242 So.2d 203
(Fla. 3d Dist. 1972); and VendittieSiraro, Inc. v. Gty of
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Hol | ywood, 39 Fl a. Supp. 121 (17th Gr. 1973). The Pizza Pal ace
case is wholly inapposite, and the others are readily

di stinguishable. Only if the noneys collected in
VendittieSiraro and Jani s Devel opnent had been used to
underwite the adm nistra-tive costs of issuing building
permts, or other costs incurred in enforcing building codes,
woul d those cases be anal ogous to the present one. Conpare
State ex rel. Harkow v. MCarthy, 126 Fla. 433, 171 So. 314
(1936) with City of Panama City v. State, 60 So.2d 658
(Fla.1952). The anal ogy would be very close if the fees had
been earmarked for future capital outlay: for exanple,

acqui sition of autonobiles for building inspectors to use in
t hei r work.

The Suprene Court of Illinois, in Hartman v. Aurora Sanitary
District, 23 111.2d 109, 177 N.E. 2d 214 (1961), observed at 219:

We have found that such reasonabl e charges have been

uni formy sustained as a service charge rather than a
tax. City of Maryville v. Cushman, 363 Md. 87, 249 S.
W2d 347; State ex rel. Gordon v. Taylor, 149 Chio St.
427, 79 N E. 2d 127, 37 Chio Op. 112; City of North
Muskegon v. Bol enma Construc-tion Co., 335 Mch. 520, 56
N.W2d 371; Chastain v. Cklahoma City, 208 l. 604, 258
P.2d 635.

Petitioners contend that utility revenues constitute taxes, to

the extent such revenues are expended for purposes unrelated to

the utility. Nothing prohibits a nunicipality's "nmaking a
nodest return of its utility operation or certain portions

t hereof, providing the rate is not unreasonable." Pinellas
Apartnment Ass'n v. Cty of St. Petersburg, 294 So.2d 676, 678
(Ala. 2d Dist. 1974); Mtchell v. Mbile, 244 Ala. 442, 13 So.
2d 664 (1943). Contra, Madera v. Black, 181 Cal. 306, 184 P.
397 (1919). Augnenting general revenues is a natural use for
such profits, and general revenues are expended for the whole
range of nunicipal purposes. Privately held utilities also
apply a nodest portion of revenues to public or charitable

pur poses, and such charitable contributions are counted as
operati ng expenses, when rates and charges are cal cul at ed.
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Mam v. Florida Public Service Conmin, 208 So.2d 249, 2589
(Fla.1968) ("if contributions are of a reasonable anmunt to
recogni zed and appropriate charities, then they may be
classified as legitimte operating expenses."” At 259); Re
General Tel ephone Co., 44 P.U R 2d 247 (Fla.R R & P. U C 1962).
See generally Annot., 59 A L.R 3d 941 (1974). Just as a nodest
surplus over costs of regulation does not invalidate regul atory
fees, State ex rel. Harkow v. MCarthy, 126 Fla. 433, 171 So.
314 (1936) (parking neters perm ssible unless "city was naking
i nordi nate and unjusti-fied profits" At 317), so a nodest profit
fromoperation of a public utility does not transform user
charges into taxes. Pinellas Apartnent Ass'n v. Cty of St.

Pet ersburg, supra. On the other hand, unreasonable reliance on
utility revenues does anount to "inposing upon [ratepayers]
unfair tax burdens.” Mtchell v. Mbile, 13 So.2d at 667. Cf.
Cty of Panama City v. State, 60 So.2d 658 (Fla.1952).

Chapter 180 was enacted before the 1968 Constitution was

adopted, and sone | anguage in the chapter is anachronistic. The
statutes refer to "powers granted by this chapter," Fla.Stat. @@

180.03(1),.21 (1973), whereas, under the 1968 Constitution, the
provi sions of Chapter 180 are restrictions on the exercise of
power the constitution itself confers, rather than the grant of
powers these statutory provisions fornerly constituted.

But a nmunicipality's power to tax is subject to the restric-

tions enunerated in Fla.Const. art. VII @9 including the
restric-tion discussed above. Gty of Tanpa v. Birdsong Mdtors,
Inc., 261 So.2d 1 (Fla.1972).

Speci al assessnents are another commobn neans of financing sewer

construction. Fla.Stat. @170.01 (1973). The fees in
controversy here are not special assessnents. They are charges
for use of water and sewer facilities; the property owner who
does not use the facilities does not pay the fee. Under no

ci rcunstances would the fees constitute a lien on realty.

Petitioners cite Norwick v. Village of Wnfield, 81 Il1l.-App.2d

197, 225 N.E. 2d 30 (2d Dist.1967) in which it was held that an
I[1linois municipality was wthout authority to raise noney for
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future capital requirenents, by collecting connection fees in
excess of actual connection costs. But the decision in that
case turned on the construction of a statute granting the
Village of Wnfield municipal powers, and is of no relevance to

the present case. The Illinois court remarked: "The Village
directs our attention to foreign cases. These are of no
assistance.... This is particularly true in states with

soecalled 'hone rule' munici-palities [like Florida]."

The "costs of expansion” may sonetines be difficult to identify
preci sely when certain kinds of capital expenditures are nmade;
in this matter, too, "perfection is not the standard of
muni ci pal duty." Rutherford v. Gty of Omha, supra 160 N W 2d
at 228.

There is authority to the contrary. Hartman v. Aurora Sanitary
District, supra; Hone Builders Ass'n of G eater Salt Lake v.
Provo Cty, supra. In Provo City, an ordinance |ike Dunedin's
was uphel d even though the fees were used for "general operating
expenses." 503 P.2d at 451. W reject the view these cases
represent.

| f subsection c were excised from Dunedin, Fla.Code @ 2571,

t he ordi nance woul d be unobj ectionabl e, because reasonabl e neter
connection charges nmay perm ssibly furnish utility revenues for
unrestricted use within the utility system The validity of
such charges does not depend on limtation of their use.

J. Johnson, "Constitutionality of Subdivision Control
Exactions: The Quest for a Rationale," 52 Cornell L.Q 871
(1967); Heyman & G lhool, "The Constitutionality of |nposing
| ncreased Conmmunity Costs on New Suburban Resi dents Through
Subdi vi si on Exactions,” 73 Yale L.J. 1119 (1964).

Gty and County of Denver v. G eenspoon, Colo., 344 P.2d 679
(1959).

Honme Builders Ass'n v. Provo Gty, 28 Uah 2d at 405, 503 P.2d

at 453.
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Call v. Cty of West Jordan, 614 P.2d at 1259. Reasonabl eness
obvi ously holds the nmunicipality to a higher standard of
rationali-ty than the requirenent that its actions not be
arbitrary or capricious.

|t appears fromthe Cty's answers to interrogatories and
requests for admi ssions that the City has collected $ 98,000 by

its inpact fee, which sumthe Cty has allocated for capital

| nprove-nents in the follow ng areas: electrical, 20% sewage
treat nent plant expansion, 60% and water, 20% But these

al |l ocati ons (sone now expended and sone not) do not alter our
conclusion. The validity of a fee inposed to augnent gener al
revenues is determned by its legal status at the tine it is
exacted, without regard to how the funds are later allocated or
spent. This is not a case |like those involving connection fees,
where the ordi nances inposing the fees designated the

coll ections for specific uses.

This case concerns Ordinance 7743 as anended by O di nances
7819, 7851, and 79¢9. The relevant provisions of the anended
ordi nance were codified as Section 5¢192(e) of the broward
County Code and provi de:

(e) Aplat suitable for residential devel opnent pursuant
to the applicable | and devel opnent regul ati ons shall be
desi gned to provide for the park, open space and
recreational needs of the future residents of the
platted area, and the devel oper shall be required to
conply wth the provisions of subsection (1) and
subsection (2) prior to the recordation of the proposed
pl at .

(2) In order to provide lands or funds or both to be
used by the County Conm ssion to provide additional

regi onal , subregional and urban parks necessary to neet

t he need for such county | evel parks created by addition-
al residential devel opnent, a devel oper nust, at the

di scretion of the County Comm ssion, either:

a. Dedi cate | and of suitable size, dinension,
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t opography and general character to serve as regional,
subregi onal or urban parks or a substantial portion

t hereof which will neet County | evel park needs created
by the devel opnent. The total anpunt of |land to be
dedi cated either on or off the devel opnent site nust
equal a ratio of three (3) acres of |and for every one
t housand (1, 000) residents of the devel opnent, or

b. Agree to deposit in a nonelapsing Trust Fund

est abl i shed and nmai ntai ned by the County, an anount of
noney equal to or exceeding the value of such amount of
| and as woul d have been required to be dedi cated under
subsection a. above, to be deter-m ned by the Broward
County Property Appraiser's appraised value of the | and
or by the nost recent purchase price paid for the | and,
whi chever is higher. Such anpbunts of noney shall be
deposited in the Trust Fund prior to the recordation of
t he proposed plat, or c. Agree to deposit in a non-

| apsi ng Trust Fund established and nai ntained by the
County an anpunt of noney as set forth in the schedul e
bel ow for each dwelling unit to be constructed within
the platted area. Such anounts shall be deposited prior
to the issuance of a building permt for the
construction of each dwelling unit. Fromthe effective
date of this Ordinance until Septenber 30, 1978 the
amount of noney to be deposited for each dwelling unit
to be constructed shall be as follows and for each
fiscal year thereafter shall be increased by six percent
(6% conpounded on an annual basis.

Sixty dollars ($60.00) for each dwelling unit
with up to one (1) bedroom

Ei ghtyefive dollars ($85.00) for each dwelling
unit with two (2) bedroons.

One hundred twentyefive dollars ($125.00) for each
dwelling unit with three (3) or nore bedroons.

(3) The county conm ssion shall establish an effective
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program for the acquisition of [ands for devel opnent as
regi onal, sub-regional and urban parks in order to neet,
Wi thin a reasonable period of tinme, the existing need
for county |level parks, and to neet, as it occurs, the
need for county | evel parks which wll be created by
further residential devel opnents constructed after the
effective date of this Ordinance. The annual budget and
capital program of the County shall provide for
appropriation of funds as may be necessary to carry out
the County's programfor the acquisition of |land for
county |l evel parks. The funds necessary to acquire

| ands to neet the existing need for county |evel parks
must be provided froma source of revenue other than
fromthe anounts deposited in the Trust Fund. Such
anmounts shall be expended within a reasonabl e period of
time, for the purpose of acquiring and devel opi ng | and
necessary to neet the need for county |evel parks
created by the devel opnent in order to provide a system
of county |l evel parks which wll be avail able to and
substantially benefit the residents of the platted

area. |If a proposed plat is approved by the County
Comm s-sion and recorded in the Oficial records after
the effective date of this O dinance then the devel oper
shal | be exenpted from any provisions in the County Land
Use Plan requiring the paynent of inpact fees for the
pur pose of providing funds for the acquisition of |and
for county | evel parks.

(7) In accordance with the descriptions of nei ghbor-
hood, community, urban, subregional and regional parks
contained in Chapter 111G Broward County Land Use Pl an
1977, nonies deposited by a devel oper pursuant to this
subsection shall not be expended to acquire or devel op

| and for park purposes farther fromthe platted | and
than the foll ow ng di stances neasured fromthe perineter
of the platted | and:

1. urban, subregional and regional parks e« 15
mles.
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In the present case, the appellant has not asserted that the
Broward County ordinance violates a statute.

In light of our ruling, we have found it unnecessary to address

the appellee's argunent that it was enpowered to enact the
ordi nance by the Local Governnent Conprehensive Planning Act. @

163. 3161, et seq., Fla.Stat. (1975).

The court, however, concluded that the particul ar ordi nance

under review was defective because it failed to include
sufficient restrictions on the use of the noney collected. The
ordi nance was | ater anmended and upheld. See Gty of Dunedin v.
Contractors & Builders Association of Pinellas County, 358 So.2d
846 (Fla. 2d DCA 1978), cert. denied, 370 So.2d 458 (Fla.1979),
cert. denied, 444 U. S. 867, 100 S.Ct. 140, 62 L.Ed.2d 91 (1979).

This test was espoused, at least in part, in Jordan v. Vill age
of Menononee Falls, 28 Ws.2d 608, 137 N.W2d 442 (1965), appeal
di smssed, 385 U. S. 4, 87 S .. 36, 17 L.Ed.2d 3 (1966), and
descri bed in Juergensneyer & Bl ake, Inpact Fees: An Answer to
Local Governnents' Capital Funding Dilemma, 9 Fla. St. U L. Rev.
415, 43033 (1981).

O course, a county could not require subdivision exactions
which are so form dable as to deny the property owner of all
reasonabl e use of the property. See Gahamv. Estuary
Properties, Inc., 399 So.2d 1374 (Fla.), cert. denied, 454 U. S.
1083, 102 S.C. 640, 70 L.Ed.2d 618 (1981). Such an exaction
woul d not be reasonabl e.

Al t hough "devel opi ng" is argquably anbi guous, we believe that it

adequately limts the use of the funds to construction of
capital inprovenents on the newy acquired |and.

The appellant has also relied on two trial court opinions

whi ch, al though not binding as | egal precedent are nonethel ess
persuasive. VendittieSiravo, Inc. v. Gty of Hollywod, 39 Fla.
Supp. 121 (Gr.C.1973); Carlann Shores, Inc. v. Gty of Qulf
Breeze, 26 Fla.Supp. 94 (Cr.Ct.1966). VendittieSiravo
concerned an ordi nance that required the paynent of a fixed
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percentage of building costs. Carlann Shores concerned an

ordi nance that required dedication of a fixed percentage of the
anmount of subdivided |and or paynent of a fee in lieu thereof.
Thus, both ordi nances were anal ogous to the ordi nance

i nvalidated in Adm ral Devel opnment, supra.

See Associ ated Honebuilders of Geater East Bay, Inc. v. Cty
of WVl nut Creek, 4 Cal.3d 633, 94 Cal.Rptr. 630, 484 P.2d 606
(1971); Krughoff v. Gty of Naperville, 68 IIl. 352, 12 I1l1. Dec.

185, 369 N. E. 2d 892 (1977); Honme Builders Ass'n of Geater
Kansas City v. City of Kansas City, 555 S.W2d 832 (M. 1977);
Billings Properties, Inc. v. Yellowstone County, 144 Mont. 25,
394 P.2d 182 (Mont. 1964); Patenaude v. Town of Meredith, 118 N
H 616, 392 A 2d 582 (N. H 1978); Jenad, Inc. v. Village of
Scarsdale, 18 N Y.2d 78, 271 N Y.S.2d 955, 218 N E. 2d 673
(1966) ; Banberry Devel opnent Corp. v. South Jordan City, 631
P.2d 899 (Utah 1981); Jordan v. Village of Menononee Falls, 28
Ws.2d 608, 137 N.W2d 442 (1965); see generally, Annot.,
Validity and Construction of Statute or Ordi nance Requiring Land
Devel oper to Dedicate Portion of Land for Recreational Purposes,
or Make Paynment in Lieu Thereof, 43 A L.R 3d 862 (1972).

This view was espoused by the Florida Legislature which has
requi red counties to establish conprehensive |and use pl ans
i ncluding the "efficient provision of transportation, water,
sewage, schools, parks, recreational facilities, housing and
ot her requirenents and services...." See @163.3161(3), Fla.
Stat. (1981) (enphasis added).

This standard requires an analysis of regulatory fees simlar
to that adopted by this court in Hollywod, Inc., supra.

The Russ Building Partnership filed a class action agai nst
defendant Gty and County of San Franci sco on behalf of approxi-
mately 6,000 simlarly situated property owners in downtown San
Franci sco.

One of the city's consultants, Bruce Bernhard, nmanager of the
anal ysis unit of the San Francisco Public Utilities Conm ssion
Bureau of Finance, estimated the increased transit costs
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attribut-able to newriders as $ 9.18 per square foot in 1981.

He |ater revised this figure to $ 6.57. Defendant city also

enpl oyed the consulting firmof ToucheeRoss in March 1983 to
prepare a new estinmate of increased increnental transit costs
for use at trial. ToucheeRoss's initial estimate was $ 8. 71 per
square foot; this estinmate was | ater adjusted downward to $ 8. 36.

The Ordi nance does provide that the fee should be reexam ned
annually to determine the anobunt to be | evied agai nst new

bui | di ngs conpl eted in subsequent years. (Od. No. 24481, @
38.6.) But this does not provide for reinbursenent to owners who
have already paid their share of the fee.

The Sewer | npact Fee Ordinance and the Solid Waste | npact Fee

Ordi nance were passed on Decenber 4, 1984; the Traffic | npact
Fee Ordi nance was passed on Cctober 15, 1985.

Pursuant to a later agreenent, the devel opers placed an
apartnent unit in escrowto cover the fees in the event that the

devel opers were unsuccessful in their challenge. 1In return, the
City issued the certificate of occupancy.

The devel opers question neither the purpose for which the
assessnent was made nor the anpunt of the assessnent; their
claimis sinply that the fee nmay not be applied to them because
they are unable to pass it on to "users."

The doctrine of vested rights/equitable estoppel was used by
the parties and the trial court as the analytical franmework for
assessing the developers' claim While equitable estoppel is
derived fromequity, and vested rights fromconstitutional and
comon | aw, Florida courts have enpl oyed the concepts
I nt erchange-ably. See Rhodes, Hauser & DeMeo, Vested Rights:
Establishing Predictability in a Changi ng Regul atory System 13
Stetson L. Rev. 1, 2 (1983); Jaslow, Understandi ng the Concept
of Equitable Estoppel in Florida, 38 U Mam L. Rev. 187
(1984). Hereafter, we will usually refer only to vested rights.

The devel opers cite a nunber of cases in which inpact fees were
assessed before the building permt was issued, thus giving the
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devel oper an opportunity to pass the fee on to the "user." That
this occurred or was even a usual practice does not, of course,
nmean that it is constitutionally required that inpact fees be

| nposed before building permts are issued.

In a section of Russ Building Partnership v. Gty and County of

San Francisco, 188 Cal.App.3d 977, , 234 Cal.Rptr. 1, 10
(1987), later withdrawn from publication, see 199 Cal. App. 3d
1496, 246 Cal. Rptr. 21 (1987), the court of appeal observed
that "[while the court in H& H Properties noted that

devel opers of conpleted projects are free to wthdraw from pl ans
to convert apartnents into condom niuns, plaintiffs herein have
little use for a partially conpleted project if they choose not
to conti nue because of the burden of the fee inposed.”

The edited version of the court of appeal decision is at 199
Cal. App.3d 1496, 246 Cal .Rptr. 21.

After granting review, 236 Cal.Rptr. 403, 735 P.2d 444, the
court limted it to two other issues in the sane part of the

appel | ate opi nion di scussing vested rights, that is "(1) whether
extrinsic evidence is relevant for interpreting the building
permt; and (2) whether the permt, properly interpreted, gave
adequate notice to appellants of the devel opnent fee inposed
after the permts were issued." 237 Cal.Rptr. at 456, 737 P.2d
at 359.

The California Suprene Court expressed no views on the
continued validity of Westfield Palos Verdes Co. or People v. H

& H Properties. Also, it is not clear fromany of the opinions

in the case whether the plaintiffs would have had the
opportunity to pass the inpact fees on to the tenants.

This is not to say, however, that businesses are conplete-ly at

the risk of every cost increase. A nmunicipality is limted in
the size of inpact fees it may inpose; it may not inpose a fee
so form dable as to deny the property owner all reasonabl e use
of the property. Hollywod, Inc. v. Broward County, 431 So.2d
606, 611 n.6 (Fla. 4th DCA 1983). |If an inpact fee is too
great, the devel oper may attenpt to rescind his contract with
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t he buyer by claimng commercial inpracticability. See @
672.615, Fla. Stat. (1987) ("Excuse by failure of presupposed
conditions"). See generally Restatenent (Second) of Contracts
@@ 261, 264 (1981); J. Calamari & J. Perillo, The Law of
Contracts @138 (2d ed. 1977); 1 J. Wite & R Summers, Uniform
Commercial Code @39 (3d ed. 1988).

The hol ding of PruneYard Shopping Center v. Robins, 447 U.S. 74

(1980), is not inconsistent with this analysis, since there the
owner had al ready opened his property to the general public, and
i n addition permanent access was not required. The anal ysis of
Kai ser Aetha v. United States, 444 U S. 164 (1979), 1is not

Il nconsi stent because it was affected by traditional doctrines
regardi ng navigational servitudes. O course neither of those
cases involved, as this one does, a classic righteofeway
easenent .

JUSTI CE BRENNAN al so suggests that the Conmi ssion's public
announce-nent of its intention to condition the rebuilding of

houses on the transfer of easenents of access caused the Noll ans
to have "no reasonable claimto any expectation of being able to
excl ude nenbers of the public" fromwal ki ng across their beach.
Post, at 857+860. He cites our opinion in Ruckel shaus v.
Monsanto Co., 467 U S. 986 (1984), as support for the peculiar
proposition that a unilateral claimof entitlenent by the
governnment can alter property rights. |In Mnsanto, however, we
found nerely that the Takings C ause was not viol ated by giving
effect to the Govern-nent's announcenent that application for
“the right to [the] val uable Governnent benefit," id., at 1007
(enphasi s added), of obtaining registration of an insecticide
woul d confer upon the Governnent a license to use and di scl ose
the trade secrets contained in the application. 1|d., at

1007+ 1008. See also Bowen v. Glliard, ante, at 605. But the
right to build on one's own property ¢ even though its exercise
can be subjected to legitinmate permtting requirenents ¢ cannot
renotely be described as a "governnental benefit." And thus the
announcenent that the application for (or granting of) the
permit will entail the yielding of a property interest cannot be
regarded as establishing the voluntary "exchange," 467 U S., at
1007, that we found to have occurred in Minsanto. Nor are the
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Nol l ans' rights altered because they acquired the | and well

after the Conm ssion had begun to inplenent its policy. So |Iong
as the Conmm ssion could not have deprived the prior owners of

t he easenent w thout conpensating them the prior owners nust be
understood to have transferred their full property rights in
conveying the |ot.

Contrary to JUSTICE BRENNAN S claim post, at 843, our opinions

do not establish that these standards are the sane as those
applied to due process or equal protection clains. To the

contrary, our verbal fornulations in the takings field have
generally been quite different. W have required that the
regul ati on "substantially advance" the "legitinmate state

I nterest” sought to be achieved, Agins v. Tiburon, 447 U S. 255,
260 (1980), not that "the State 'could rationally have deci ded

t he nmeasure adopted m ght achieve the State's objective." Post,
at 843, quoting Mnnesota v. Clover Leaf Creanery Co., 449 U S
456, 466 (1981). JUSTICE BRENNAN relies principally on an equal
protection case, Mnnesota v. C over Leaf Creanery Co., supra,
and two substantive due process cases, WIllianmson v. Lee Opti cal
of Okl ahoma, Inc., 348 U S. 483, 487+488 (1955), and DayeBrite
Lighting, Inc. v. Mssouri, 342 U S. 421, 423 (1952), in support
of the standards he woul d adopt. But there is no reason to

beli eve (and the | anguage of our cases gives sone reason to

di sbelieve) that so long as the regulation of property is at

| ssue the standards for takings chall enges, due process
chal | enges, and equal protection challenges are identical; any
nore than there is any reason to believe that so | ong as the
regul ati on of speech is at issue the standards for due process
chal | enges, equal protection challenges, and First Amendnent
chal l enges are identical. Goldblatt v. Henpstead, 369 U S. 590
(1962), does appear to assune that the inquiries are the sane,
but that assunption is inconsistent with the formnul ati ons of our
| at er cases.

|f the Nollans were being singled out to bear the burden of

California's attenpt to renedy these problens, although they had
not contributed to it nore than other coastal |andowners, the
State's action, even if otherwse valid, mght violate either

t he i ncorporated Takings C ause or the Equal Protection Cd ause.
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One of the principal purposes of the Takings Clause is "to bar
Governnent from forcing sone people alone to bear public burdens
which, in all fairness and justice, should be borne by the
public as a whole." Arnstrong v. United States, 364 U S. 40, 49
(1960); see also San Diego Gas & Electric Co. v. San D ego, 450
U S 621, 656 (1981) (BRENNAN, J., dissenting); Penn Central
Transportation Co. v. New York Cty, 438 U. S. 104, 123 (1978).
But that is not the basis of the Nollans' chall enge here.

One woul d expect that a regine in which this kind of |everaging

of the police power is allowed would produce stringent |andeuse
regul ati on which the State then waives to acconplish other

pur poses, leading to | esser realization of the |andeuse goals
purportedly sought to be served than would result from nore

| eni ent (but nontradeabl e) devel opnent restrictions. Thus, the
| nportance of the purpose underlying the prohibition not only
does not justify the inposition of unrelated condition for
elimnating the prohibi-tion, but positively mlitates agai nst
t he practi ce.

As JUSTI CE BRENNAN notes, the Conmm ssion also argued that the
construction of the new house would "'increase private use
| mredi ately adjacent to public tidelands,'" which in turn m ght

result in nore disputes between the Nollans and the public as to

the | ocation of the boundary. Post, 851, quoting App. 62. That
ri sk of boundary disputes, however, is inherent in the right to
excl ude others fromone's property, and the construction here
can no nore justify mandatory dedication of a sort of "buffer
zone" in order to avoid boundary disputes than can the construc-
tion of an addition to a singlesfam |y house near a public
street. Moreover, a buffer zone has a boundary as well, and
unl ess that zone is a "noenman's land" that is offelimts for
bot h nei ghbors (which is of course not the case here) its
creation achi eves nothing except to shift the | ocation of the
boundary dispute further on to the private owner's land. It is
true that in the distinctive situation of the Nollans' property
the seawal | could be established as a clear demarcation of the
public easenent. But since not all of the lands to which this
| andeuse condition applies have such a conveni ent reference

poi nt, the avoi dance of boundary disputes is, even nore
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obvi ously than the others, a nadeeup purpose of the regul ation.

See also WIllianmson v. Lee Optical of Cklahoma, Inc., 348 U.S.

483, 487+488 (1955) ("[T]he |law need not be in every respect

| ogically consistent wwth its ains to be constitutional. It is
enough that there is an evil at hand for correction, and that it
m ght be thought that the particular |egislative neasure was a
rational way to correct it"); DayeBrite Lighting, Inc. v.

M ssouri, 342 U. S. 421, 423 (1952) ("Qur recent decisions nmake
it plain that we do not sit as a superelegislature to weigh the
wi sdom of | egislation nor to decide whether the policy which it
expresses offends the public welfare. . . . [S]tate |egislatures
have constitutional authority to experinent with new techni ques;
they are entitled to their own standard of the public welfare").

Not wi t hst andi ng t he suggestion otherw se, ante, at 834835, n.

3, our standard for review ng the threshold question whether an
exercise of the police power is legitimate is a uniformone. As
we stated over 25 years ago in addressing a takings challenge to
gover nnment regqul ati on:

"The term ' police power' connotes the tineetested
conceptional limt of public encroachnent upon private

i nterests. Except for the substitution of the famli ar
standard of 'reasonabl eness,' this Court has generally
refrai ned from announcing any specific criteria. The
classic statenent of the rule in Lawton v. Steele, 152 U.

S. 133, 137 (1894), is still valid today: . . . '[I]t
must appear, first, that the interests of the
public . . . require [governnent] interference; and,

second, that the neans are reasonably necessary for the
acconpl i shnent of the purpose, and not unduly oppressive
upon individu-als.' Even this rule is not applied with
strict preci-sion, for this Court has often said that

' debat abl e questions as to reasonabl e-ness are not for
the courts but for the legislature. . . .' E g.,
Sproles v. Binford, 286 U S. 374, 388 (1932)." Coldblatt
v. Henp-stead, 369 U. S. 590, 594¢595 (1962).

See also id., at 596 (upholding regul ation fromtakings
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challenge with citation to, inter alia, United States V.
Carol ene Products Co., 304 U S. 144, 154 (1938), for proposition

t hat exercise of police power wll be upheld if "any state of
facts either known or which could be reasonably assuned affords
support for it). 1In Connolly v. Pension Benefit CGuaranty

Corporation, 475 U. S. 211 (1986), for instance, we reviewed a

t aki ngs chall enge to statutory provisions that had been held to
be a legitinate exercise of the police power under due process
anal ysis in Pension Benefit Guaranty Corporation v. R A Gay &
Co., 467 U. S. 717 (1984). Gay, in turn, had relied on Usery v.
Turner El khorn Mning Co., 428 U.S. 1 (1976). In rejecting the

t aki ngs argunent that the provisions were not wthin Congress'
regul atory power, the Court in Connolly stated: "Al though both
Gray and Turner El khorn were due process cases, it would be
surprising indeed to discover now that in both cases Congress
unconstitutionally had taken the assets of the enployers there

i nvolved. " 475 U. S., at 223. Qur phraseology may differ slightly
fromcase to case ¢ e.g., regulation nust "substantially
advance," Agins v. Tiburon, 447 U S. 255, 260 (1980), or be
"reasonably necessary to," Penn Central Transporta-tion Co. V.
New York City, 438 U S. 104, 127 (1978), the govern-nent's end.
These m nor differences cannot, however, obscure the fact that
the inquiry in each case is the sane.

O course, governnent action nay be a valid exercise of the
police power and still violate specific provisions of the
Constitu-tion. JUSTICE SCALIA is certainly correct in observing
t hat chal | enges founded upon these provisions are revi ewed under
different standards. Ante, at 834¢835, n. 3. Qur consideration
of factors such as those identified in Penn Central, supra, for

| nstance, provides an anal ytical framework for protecting the
val ues underlying the Takings C ause, and other distinctive
approaches are utilized to give effect to other constitutional
provisions. This is far different, however, fromthe use of
different standards of review to address the threshold issue of
the rationality of governnent action.

As this Court declared in United States v. Riverside Bayview
Hones, Inc., 474 U.S. 121, 127 (1985):
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“A requirenent that a person obtain a permt before
engaging in a certain use of his or her property does
not itself 'take' the property in any sense: after all,
the very existence of a permt systeminplies that

perm ssion may be granted, |eaving the | andowner free to
use the property as desired. Mreover, even if the
permt is denied, there nmay be other viable uses
avai l able to the owner. Only when a permt is denied and
the effect of the denial is to prevent 'economcally
viabl e' use of the land in question can it be said that
a taking has occurred.”

We also stated in Kaiser Aetna v. United States, 444 U. S. 164,
179 (1979), with respect to dredging to create a private mari na:

“We have not the slightest doubt that the Governnent
coul d have refused to all ow such dredgi ng on the ground
that it would have inpaired navigation in the bay, or
coul d have conditioned its approval of the dredgi ng on
petitioners' agreenent to conply with various neasures
that it deened appropriate for the pronotion of naviga-
tion."

The list of cases cited by the Court as support for its

approach, ante, at 839840, includes no instance in which the
State sought to vindicate preeexisting rights of access to

navi gabl e water, and consists principally of cases involving a
requi rement of the dedication of land as a condition of
subdi vi si on approval. Dedication, of course, requires the
surrender of ownership of property rather than, as in this case,
a nere restriction on its use. The only case pertaining to
beach access anong those cited by the Court is Mackall v. Wite,
85 App. Div. 2d 696, 445 N. Y.S. 2d 486 (1981). In that case, the
court found that a subdivision application could not be
condi ti oned upon a declaration that the | andowner woul d not

hi nder the public fromusing a trail that had been used to gain
access to a bay. The trail had been used despite posted
war ni ngs prohi biting passage, and despite the owner's resistance
to such use. |In that case, unlike this one, neither the State
Constitution, state statute, admnistrative practice, nor the
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conduct of the |andowner operated to create any reasonable
expectation of a right of public access.

This may be because the State in its briefs and at argunent
contended nerely that the permt condition wuld serve to
preserve overall public access, by offsetting the dimnution in

access resulting fromthe project, such as, inter alia, blocking
the public's view of the beach. The State's position no doubt
refl ected the reasonabl e assunption that the Court woul d
evaluate the rationality of its exercise of the police power in
accordance with the traditional standard of review, and that the
Court would not attenpt to substitute its judgnent about the
best way to preserve overall public access to the ocean at the
Faria Fam |y Beach Tract.

As the Conm ssion's Public Access (Shoreline) Interpreta-tive
Qui del i nes st at e:

“[ T] he provision of |ateral access recogni zes the
potential for conflicts between public and private use
and creates a type of access that allows the public to
nove freely along all the tidelands in an area that can
be clearly delineated and distinguished fromprivate use
areas. . . . Thus the 'need' determnation set forth in
P[ublic] R esources] (Jode] 30212(a)(2) should be
neasured in terns of providing access that buffers
public access to the tidelands fromthe burdens
generated on access by private devel opnent." App.

358« 359.

The Court suggests that the risk of boundary disputes "is
i nherent in the right to exclude others fromone's property,"
and thus cannot serve as a purpose to support the pernmt

condition. Ante, at 839, n. 6. The Conm ssion sought the deed
restriction, however, not to address a generalized problem

I nherent in any system of property, but to address the
particul ar problemcreated by the shifting highetide |ine al ong
Faria Beach. Unlike the typical area in which a boundary is
del i neated reasonably clearly, the very problemon Faria Beach
Is that the boundary is not constant. The area open to public
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use therefore is frequently in question, and, as the discussion,
supra, denonstrates, the Commssion clearly tailored its permt
condition precisely to address this specific problem

The Court acknow edges that the Nollans' seawal |l could provide
"a clear demarcation of the public easenent,"” and thus avoid
merely shifting "the |ocation of the boundary dispute further on
to the private owner's land."” Ibid. It nonetheless faults the
Conmm ssi on because every property subject to regulation nay not
have this feature. This case, however, is a challenge to the
permt condition as applied to the Nollans' property, so the
presence or absence of seawalls on other property is irrel evant.

See, e.qg., Bellefontaine Neighbors v. J. J. Kelley Realty &
Bldg. Co., 460 S W 2d 298 (Mb. &. App. 1970); Allen v.
Stockwel |, 210 Mch. 488, 178 NNW 27 (1920). See generally

Shultz & Kel |l ey, Subdivision |Inprovenent Requirenents and
GQuarantees: A Primer, 28 Wash. U.J. Urban and Contenp. L. 3
(1985).

The Conm ssion acted in accordance with its Quidelines both in

determ ning the wwdth of the area of passage, and in prohibiting

any recreational use of the property. The CGuidelines state that
It may be necessary on occasion to provide for less than the
normal 25<footew de accessway al ong the dry sand when this may
be necessary to "protect the privacy rights of adjacent property
owners." App. 363. They also provide this advice in selecting
the type of public use that may be permtted:

"Pass and Repass. \Where topographic constraints of the
site make use of the beach dangerous, where habitat

val ues of the shoreline would be adversely inpacted by
public use of the shoreline or where the access-way nay
encroach closer than 20 feet to a residential structure,
the accessway may be limted to the right of the public
to pass and repass along the access area. For the

pur poses of these guidelines, pass and repass is defined
as the right to walk and run along the shoreline. This
woul d provide for public access along the shoreline but
woul d not allow for any additional use of the
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accessway. Because this severely limts the public's
ability to enjoy the adjacent state owned ti del ands by
restricting the potential use of the access areas, this
form of access dedication should be used only where
necessary to protect the habitat values of the site,
wher e topographic constraints warrant the restriction,
or where it is necessary to protect the privacy of the
| andowner. " Id., at 370.

At the tine of the Nollans' permt application, 43 of the
permt requests for devel opnent along the Faria Beach had been
condi tioned on deed restrictions ensuring |lateral public access
al ong the shoreline. App. 48.

The Court suggests that Ruckel shaus v. Monsanto is distin-

gui shabl e, because governnent regul ation of property in that
case was a condition on receipt of a "governnent benefit," while
here regul ation takes the formof a restriction on "the right to
build on one's own property,” which "cannot renotely be

descri bed as a 'governnent benefit.'" Ante, at 834, n. 2. This
proffered distinction is not persuasive. Both Mnsanto and the
Nol | ans hol d property whose use is subject to regulation;

Monsanto may not sell its property w thout obtaining governnent
approval and the Nollans may not build new devel opnent on their
property w thout governnent approval. Obtaining such approval

Is as much a "governnent benefit" for the Nollans as it is for
Monsanto. |If the Court is sonmehow suggesting that "the right to
build on one's own property" has sone privileged natural rights
status, the argunent is a curious one. By any traditional |abor
t heory of value justifica-tion for property rights, for

| nstance, see, e. ¢g., J. Locke, The Second Treatise of Cvil
Gover nnent 1526 (E. Gough, ed. 1947), Monsanto woul d have a
superior claim for the chemcal formnmulae which constitute its
property only canme into being by virtue of Minsanto's efforts.

The Senior Land Agent's report to the Conm ssion states that
"based on ny observations, presently, nost, if not all of Faria
Beach waterward of the existing seawalls [lies] below the Mean
H gh Tide Level, and would fall in public domain or sovereign
category of ownership." App. 85 (enphasis added).
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The Senior Land Agent's report st ated:

Based on ny past experience and ny investigation to date
of this property it is ny opinion that the area seaward
of the revetnent at 3822 Pacific Coast H ghway, Faria
Beach, as well as all the area seaward of the revetnents
built to protect the Faria Beach community, if not
public owned, has been inpliedly dedicated to the public
for passive recreation-al use." Id., at 86.

As the California Court of Appeals noted in 1985, "Since 1972,

perm ssi on has been granted to construct nore than 42, 000
building units within the land jurisdiction of the Coastal

Comm ssion. In addition, pressure for devel opnent al ong the
coast is expected to increase since approxi mately 85% of
California's population lives within 30 mles of the coast.”

G upe v. California Coastal Commn, 166 Cal. App. 3d 148, 167,
n. 12, 212 Cal. Rptr. 578, 589, n. 12 (1985). See al so Coast al
Zone Managenent Act, 16 U S.C. @ 1451(c) (increasing demands on
coastal zones "have resulted in the loss of living narine
resources, wildlife, nutrienterich areas, pernmanent and adverse
changes to ecol ogi cal systens, decreasing open space for public
use, and shoreline erosion").

| believe that States should be afforded considerable |atitude
in regulating private devel opnent, without fear that their
regul atory efforts will often be found to constitute a taking.
“I'f . . . regulation denies the private property owner the use
and enjoynent of his land and is found to effect a 'taking,"'"
however, | believe that conpensation is the appropriate renmedy
for this constitutional violation. San Diego Gas & Electric Co.
v. San Diego, 450 U S. 621, 656 (1981) (BRENNAN, J., dissenting)
(enphasis added). | therefore see ny dissent here as conpletely
consistent with ny position in First English Evangeli cal

Lut heran Church v. Los Angel es County, 482 U S. 304 (1987).

"The constitutional rule | propose requires that, once a court
finds that a police power regulation has effected a 'taking,'

t he governnent entity nmust pay just conpensation for the period
conmenci ng on the date the regulation first effected the
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‘taking,' and ending on the date the governnent entity chooses
to rescind or otherwi se anend the regulation.” 450 U. S., at 658.

The ordi nance applies to residential building permts, permts
for residential nobile hone installations, and permts to neke
| nprovenents to | and reasonably expected to place additi onal
students in St. Johns County public schools.

W note that other states have upheld school inpact fees in the

face of various state |law and federal constitutional challeng-

es. See Candid Enters., Inc. v. Gossnmont Union H gh School
Dist., 39 Cal. 3d 878, 705 P.2d 876, 218 Cal. Rptr. 303 (1985)
(i npact fee inposed by school district to be used for tenporary
or permanent school facilities necessitated by rapid growh
uphel d against claimthat it was preenpted by state | aw and

vi ol ated equal protection); McClain W No. 1 v. San D ego
County, 146 Cal. App. 3d 772, 194 Cal. Rptr. 594 (1983)
(countyeinposed school inpact fee upheld against chall enge that
fee was unreasonably applied to project designed to attract
weekend or retirenment hone purchasers where school eage children
were not prohibited fromresiding in units). See also Krughoff
v. City of Naperville, 68 Ill. 2d 352, 369 N E. 2d 892 (1977)
(city ordinance requiring devel oper to nake contribution of |and
or noney for school and park sites upheld as within city's
honmeerul e power and not violative of equal protection); Jordan
v. Village of Menononee Falls, 28 Ws. 2d 608, 137 N. W2d 442
(1965) (ordi nance requiring dedication of |and or paynent of
noney in lieu thereof for schools, parks, or recreational sites
uphel d agai nst challenge that it constituted an unconstituti onal
tax and a taking w thout just conpensation), appeal dism ssed,
385 U.S. 4 (1966).

Even if the ordinance were anended to |limt expenditures to
school s serving areas subject to the inpact fee, we are led to
wonder why this would not inplicate the requirenent of a uniform

system of public schools, which is discussed in another context
| ater in this opinion.

In Hone Builders & Contractors Association v. Board of County
Conmmi ssion-ers, 446 So. 2d 140 (Fla. 4th DCA 1983), review
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deni ed, 451 So. 2d 848 (Fla.), appeal dismssed, 469 U S. 976
(1984), an inpact fee to build roads i nposed by the county was
uphel d over the objection that nmany of the nmunicipalities in the
county had declined to join in the collection of the fees.
However, because the inpact fees in that case were designhed to
be spent only on roads serving the devel opnents that paid the
fees, we assune that the nonparticipating nmunicipalities did not
benefit fromthe funds that were coll ect ed.

We do not foreclose the possibility that the ordi nance coul d

al so neet the second prong of the dual rational nexus test by a
showi ng, based on | and use plans and denographi ¢ and ot her
statistics, that substantially all of the projected devel opnent
for the county falls within those areas which are subject to the
| npact fee. However, we reject the county's suggestion that the
requi site nexus could be established by ensuring that coll ected
funds are only spent in a manner benefitting the dwelling units
for which the fees have been paid and sinultaneously confirm ng
t hat additional educational facilities needed to serve new

dwel ling units in nonparticipating nunicipalities are nade
avai | abl e when needed and are funded through noni npact fee
funds. This practice would unfairly discrimnate agai nst those
payi ng the inpact fees because it would result in an inordinate
share of their ad valoremtaxes being applied to school
construction in nunicipalities which had not signed an

I nterl ocal agreenent.

W woul d not find objectionable a provision that exenpted from

t he paynent of an inpact fee permts to build adult facilities
i n which, because of |and use restrictions, mnors could not
reside. See White Egret Condom nium Inc. v. Franklin, 379 So.
2d 346 (Fla. 1979).

See generally Smth, From Subdivision |Inprovenent Require-nents

to Community Benefit Assessnents and Li nkage Paynents: A Brief
Hi story of Land Devel opnent Exactions, 50 Law & Contenp. Probs.
5 (Wnter 1987).

See, e.qg., Hollywod Inc. v. Broward County, 431 So. 2d 606
(Fla. Dist. &. App.), cert. denied, 440 So. 2d 352 (1983).
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Uphol di ng a county ordi nance requiring the dedication of |and or
paynment of a fee to assist the county in acquiring and

devel opi ng parks, the court noted that (1) the funds had to be
expended within a reasonable tine, (2) the funds had to be used
to neet the need created by the devel opnent, and (3) the park
system t hereby provided would "substantially benefit the
residents of the platted area.” Id. at 612.

Baunan & Ethier, Devel opnent Exactions and | npact Fees: A
Survey of Anerican Practices, 50 Law & Contenp. Probs. 51, 5152

(Wnter 1987); Blaesser & Kentopp, |npact Fees: The " Second
Generation,"” 38 Wash. U.J. Ub. & Contenp. L. 55, 59 (1990).

Honolulu is considering an ordi nance that would inpose a
simlar |owinconme housing fee on gol fecourse devel opers.

Cabrera, Taxman, Spare That Golf Course, Wall St. J., July 11,
1991, at Al0, col. 3.

In | andeuse cases, this sonetines is called the relationship
bet ween the "exactions" and the "inpacts."

The Takings C ause of the Fifth Arendnent to the Constitution
of the United States provides:

“Nor shall private property be taken for public use,
wi t hout just conpensation.”

That C ause is nade applicable to the states by the Due Process
Cl ause of the Fourteenth Anmendnent. Penn Central Trans. Co. v.
New York City, 438 U S. 104, 122, 98 S C 2646, 57 L Ed 2d 631
(1978). See Annot, Suprene Court's View As to What Constitutes a
"Taki ng" Wthin Meaning of Fifth Amendnent's Prohibition Agai nst
Taking of Private Property For Public Use Wthout Just
Conpensation, 89 L Ed 2d 977 (1988).

Petitioners also brought a challenge under Article |, section
18, of the Oregon Constitution (Takings Cause). Before this
court, however, they expressly have |limted thenselves to a
federal claim Therefore, we do not address any O egon
constitutional issue.
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Cty's decision includes the follow ng relevant condition:

"1. The applicant shall dedicate to the City as
G eenway all portions of the site that fall within the
exi sting 100eyear fl oodplain [of Fanno Creek] (i.e., all
portions of the property bel ow el evati on 150.0) and all
property 15 feet above (to the east of) the 150.0 foot
fl oodpl ai n boundary. The building shall be designed so
as not to intrude into the greenway area."

The dedication required by that condition conprises about 7,000
square feet, or approximately 10 percent of the subject real

property.

The applicants requested variances to Community Devel opnent
Code standards requiring anong other things dedication of area
of the subject parcel that is within the 100-year fl oodplain of

Fanno Creek and dedication of additional area adjacent to the
100-year floodplain for a pedestrian/bicycle path.

In Nollan, the California Coastal Conmm ssion conditioned a
permt to the plaintiffs to replace a bungal ow on their

beachfront lot with a |larger house on allow ng a public easenent
to go across their beach, which was | ocated between two public
beaches. The California Court of Appeals had found that there
was no taking, because the condition did not deprive the

| andowners of all reasonable use of their property. In an
opinion witten by Justice Scalia, the Nollan majority concl uded
t hat none of the designated purposes was substantially advanced
by preserving a right to public access:

“I't is quite inpossible to understand how a requirenent

t hat peopl e already on the public beaches be able to
wal k across the Nollans' property reduces any obstacl es
to view the beach created by the new house. It is also

| npossi ble to understand how it | owers any

'psychol ogi cal barrier' to using the public beaches, or
how it helps to renedy any additional congestion on them
caused by construction of the Nollans' new house."

Nollan v. California Coastal Commin, 483 U S. 825,
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83839, 107 S O 3141, 97 L Ed 2d 677 (1987).

We review pursuant to ORS 197.850(9), which provides:

"The court may affirm reverse or remand the order. The court
shall reverse or remand the order only if it finds:

“(a) The order to be unlawful in substance or procedure,
but error in procedure shall not be cause for reversal
or remand unl ess the court shall find that substanti al
rights of the petitioner were prejudiced thereby;

“(b) The order to be unconstitutional; or
“(c) The order is not supported by substantial evidence

in the whole record as to the facts found by the board
under ORS 197.830(13)."

In Nollan, the Suprene Court stated:

"Qur cases have not el aborated on the standards for
determ ni ng what constitutes a 'legitimte state

i nterest' or what type of connection between the

regul ation and the state interest satisfies the

requi renment that the former 'substantially advance' the
| atter. They have nmade cl ear, however, that a broad
range of governnental purposes and regul ati ons satisfies
these requirenents." 483 U. S. at 834¢35 (footnote
omtted).

The Suprene Court generally has eschewed any "set fornula" for
det erm ni ng when and under what circunstances a given regul ation
woul d be seen as going "too far" for purposes of the Fifth
Amendnent, preferring to engage in essentially ad hoc, factual
inquiries. Lucas v. So. Carolina Coastal Council, 505 U S :
112 S & 2886, 120 L Ed 2d 798 (1992); see McDougal v. County of
| nperial, 942 F2d 668, 67778 (9th G r 1991) (takings analysis

I nvol ves essentially ad hoc, factual inquiries).

Petitioners also argue that, because city's dedication
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conditions woul d require pernmanent physical occupation of a
portion of their property, they anount to a per se taking. That
argunent is not well taken. Such dedication conditions are not
per se takings, because the occupation nmay occur only with the
owner's permssion. Petitioners may avoid physical occupation
of their land by wthdrawi ng their application for a devel opnent
permt.

The Suprene Court's analysis in Yee v. Gty of Escondido, 503 U
S. , 112 S & 1522, 118 L Ed 2d 153 (1992), settles this
point. In Yee, the ower of a nobile hone park asserted a per
se taking when the local city council adopted a rent control

ordi nance that, as the park owner argued, transferred a discrete
interest in land fromthe park owner to his tenants. The Yee
court hel d:

"The governnent effects a physical taking only where it
requi res the I andowner to submt to the physical
occupation of his land. "This elenent of required

acqui escence is at the heart of the concept of
occupation.'" 118 L Ed 2d at 165 (enphasis in original).

Because the park owner in Yee could have evicted the tenants and
used the property for another purpose, any physical invasion
that m ght occur would not be the result of forced

acqui escence. | bid.

W are not alone in interpreting Nollan in this manner. 1In
Comercial Builders v. Sacranento, 941 F2d 872 (9th G r 1991),
cert den 112 S C 1997 (1992), the Ninth Crcuit also held that

Nol lan did not demand any different | evel of scrutiny than the
one it used in Parks v. Watson, supra:

“"As a threshold matter, we are not persuaded that Noll an
materially changes the | evel of scrutiny we nust apply
to this Ordinance. The Nollan Court specifically stated
that it did not have to decide 'how close a "fit"

bet ween the condition and the burden is required * *

* It also noted that its holding was 'consistent with
t he approach taken by every other court [sic] has
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consi dered the question,' citing Parks as the | ead case
inits string cite. * * *

“"We therefore agree that Nollan does not stand for the
proposition that an exaction ordi nance will be upheld
only where it can be shown that the devel opnent is
directly responsible for the social ill in question.

Rat her, Nol |l an hol ds that where there is no evidence of
a nexus between the devel opnent and the problemthat the
exaction seeks to address, the exaction cannot be

uphel d." 1d., 941 F2d at 874+75.

In Nollan, the Suprene Court said:

"We view the Fifth Anendnent's Property C ause to be
nore than a pleading requirenent, and conpliance with it
to be nore than an exercise in cleverness and

| magi nation. As indicated earlier, our cases describe
the condition for abridgenent of property rights through
the police power as a 'substantial advancing' of a

|l egitinmate state interest. W are inclined to be
particularly careful about the adjective where the
actual conveyance of property is nade a condition to the
lifting of a landeuse restriction, since in that context
there is heightened risk that the purpose is avoi dance
of the conpensation requirenent, rather than the stated
police power objective." 483 U S. at 841.

See Lucas v. So. Carolina Coastal Council, supra, 120 L Ed 2d at
813 (the Fifth Anmendnent is violated when | and use regul ation
does not substantially advance legitimte state interests or
deni es an owner all econom cally viable use of |and).

The term "substantial relationship” is not used in Nollan,
al t hough the Court did cite Agins v. City of Tiburon, 447 U.S.
255, 260, 100 S & 2138, 65 L Ed 2d 106 (1980), for the

proposition that a regulation nust "substantially advance
| egitimate state interests.” Nollan, supra, 483 U S. at 834.

A note in the Boston University Law Review contains an
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excell ent historical overview of exactions. See Note, "'Take'
My Beach Pl ease!": Nollan v. California Coastal Comm ssion and a

Rat i onal * Nexus Constitutional Analysis of Devel opnent Exacti ons,
69 BUL Rev 823, 84849 (1989).

Article I, section 18, of the Oregon Constitution, provides in
part :

“"Private property shall not be taken for public use .
W t hout just conpensation * * * "

In this court, petitioners nmake no clai munder the O egon
Constitution.

Petitioners do not contest the sufficiency of the evidence to
support the findings of fact.

"For a long tine, there has been no Just Conpensati on

Cl ause in constitutional law. Three words, 'for public
use,' have been cut away fromit, treated as if they
prescri bed a distinct command of their own. |[|nstead of
t he Just Conpensation Clause as witten, we have a

Taki ngs O ause engulfed in confusion and a Public Use
Cl ause of nearly conplete insignificance.

"This strange breach is never remarked on. It is sinply
presupposed, nost clearly, by those who conplai n about

t he toothl essness of the 'Public Use C ause' in nodern
doctrine. Their conplaint is an old story: it has to do
with the [ine of Suprene Court decisions in which the
publ i ce pur pose requirenent received its current, broad
construc-tion." Rubenfeld, Usings, 102 Yale LJ 1077,
107879 (1993) (footnotes omtted; enphasis in original).
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