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Oregon had an active year in 2003 for legal issues related to system development charges (SDCs).  Following close on the heels of its decision in Rogers Machinery v. Washington County, the Oregon Court of Appeals rendered a much anticipated decision in Home Builders Association of Metropolitan Portland v. Tualatin Hills Park and Recreation District. Both of these cases further clarified the applicability of the “rough proportionality” test established in the U.S. Supreme Court’s decision Dolan v. City of Tigard, 512 U.S. 374 (1994) to imposition of SDCs.  Later in the year the Oregon Legislature passed Senate Bill 939 that amends Oregon SDC statutes (ORS 223.297-223.314).  This legislation becomes effective January 1, 2004 (with certain provisions becoming “operative” July 1, 2004).  Both the recent case law and SDC Act amendments have a number of implications for the development and implementation of SDCs in Oregon.  

Oregon Case Law: How Close a Nexus?
In Rogers Machinery (Or. Ct. App. 2002), the Oregon Court of Appeals held that “rough proportionality” was not required for “legislatively imposed and calculated development fees.”  However, the question was necessarily left open:  if rough proportionality does not apply, what does?  In Tualatin Hills (Or. App. Jan. 15, 2003), the court attempts to define “how close a nexus” is required in order for the government to withstand a constitutional challenge.  The court describes in some detail the methodology adopted by the district in determining the SDCs and concludes that under this methodology, the parks district met both the required “rational basis” test and the more stringent “reasonable relationship” test asserted by the Home Builders Association. 

The next major battleground with respect to SDCs will undoubtedly take place among the minutiae of methodology reports.  It appears settled that a “rational basis” is all that is required for SDC rates to survive judicial scrutiny and that most traditional fee methodologies will meet that test.  As local governments become increasingly pinched for funds, however, more will adopt methodologies that test the boundaries of “rationality.”  It is perfectly acceptable to explore alternative ways of calculating SDC rates to ensure that new development covers its full and proportionate impact on public facilities.  However, the lesson to be drawn from recent case law in Oregon and nationally, is that challenges, both facial and as-applied, to government’s use of SDCs are unlikely to abate.  It is therefore critical that the rationale for both legislative and adjudicative decisions of government regarding SDCs is well reasoned and well documented, especially where the methodology used is untested.

SDC Act Amendments:  A Closer Look at Capacity

The primary changes to Oregon Revised Statutes 223.297 - 223.314, passed by the 2003 Legislature were contained in Senate Bill 939.  While a significant number of the text revisions were wording and formatting changes intended to clarify the meaning of certain provisions, SB 939 includes several substantive changes that impact how SDCs may be developed, modified and administered in the future.

Perhaps the most significant changes to the statutes relate to the overall structure of the fee.  The basic fee structure concepts were established by the original enabling legislation effective July 1, 1991.  These basic structures include a reimbursement fee, an improvement fee, and a combined fee.  A reimbursement fee is based on the costs of capital improvements already constructed or under construction, while an improvement fee is designed to recover the cost of future capital improvements related to projected development.  A combined fee considers both existing and future improvements, recognizing that for many systems, both existing and new facilities are needed to meet the full capacity requirements of projected growth.

Specific revisions relating to the fee structure are as follows: 

· 223.229 (3) clarifies that a reimbursement fee must be related to existing capital improvements for which the government unit has determined that capacity exists, implying that this determination is documented; and,

· 223.304 (3) specifying that where a combined fee is charged, the methodology demonstrates that the charge is not based on providing the same system capacity - the reimbursement fee can't charge for the same capacity that is already accounted for in the improvement fee and vice versa.

· 223.304 (2)(a)(A) clarifies that the improvement fee methodology must demonstrate consideration of the projected costs of capital improvements identified in a plan and list, that are needed to increase capacity in the system to meet the demands of new development 

In developing SDCs, it is now more important than ever, that local governments document the overall capacity needs of new development, and how those needs will be met – through existing and/or future capital improvements.  Furthermore, the revisions related to the improvement fee imply the need to more closely tie the SDC methodology to a specific set of projects in an adopted capital improvement plan or master plan.  This provision may eliminate the use of a Level of Service (LOS) or other methodology that does not relate to specific improvements, but instead relies on average costs and design standards to develop the fees.    

With respect to updating SDCs, prior amendments clarified that “periodic application of an adopted specific cost index or… modification to any of the factors related to rate that are incorporated in the established methodology” were not considered “modifications” to the SDC.  As such, the local government was not required to adhere to the notification provisions.  As a result of the 2003 amendments, the criteria for making adjustments to the SDC rate, which do not constitute a change in the methodology, have been further refined: 

· 223.304 (8)(a)  Specifies that "factors related to the rate" are limited to changes to costs in materials, labor, or real property as applied to projects in the required project list 

· 223.304 (8)(b) specifies that the cost index must consider average change in costs in materials, labor, or real property and must be an index published for purposes other than SDC rate setting.
The notification requirements for changes that DO represent a modification remain 90-day written notice prior to first public hearing, with the SDC methodology available for review 60 days prior to public hearing.

The 2003 amendments do not explicitly address application of the new provisions to existing methodologies.  Furthermore, SB 939 did not amend the provision limiting the period in which someone may challenge an SDC to 60 days following adoption.  Therefore, we conclude that the new requirements related to SDC methodology apply only to new or modified SDC methodologies, as opposed to existing methodologies.












