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Introduction
High on the list of political “hot button” issues for the past few years in Florida, and increasingly in the nation, has been the need for building public school facilities. The need to build new schools even propelled the Florida legislature into a special session at the end of 1997.  As a result, for the first time in many years, new revenue sources are available to Florida school districts to build new school facilities. 

 However, these revenue sources are not entirely adequate to build all of the school facilities that will be needed, especially in urban and urbanizing Florida counties.  Moreover, the funds provided in the 1997 school initiative, with its emphasis on new schools,  do not address the need for retrofitting of older schools.  Furthermore, as the policy agenda moves from catching up on school facilities deficiencies to creating smaller classroom sizes, the pressure to build new school facilities will continue for many years. Whether the state will sustain its momentum for state funding of school facilities remains to be seen; and local taxpayer willingness to fund school construction has been notoriously uneven over the last several years. 

 School impact fees have an important role to fill in meeting these school facility needs.  The Florida experience since the early 1980s has shown that impact fees remain popular means for funding infrastructure needed as a result of new development. Impact fees can supplement and enhance other revenue sources, creating more flexibility for existing capital resources to be used for school needs other than those created by new development.  Judiciously used, they can positively affect the timing for providing facilities.  Those Florida counties that collect school impact fees will continue to need these fees, at perhaps even higher levels, and those that do not now collect school impact fees should be looking at doing so.  

This paper discusses the identified statewide need for constructing school facilities and outlines a brief legal history of school impact fees in Florida.  The paper reports the results of a 1998 survey of school impact fees in Florida conducted by the author, and ends by discussing some of the issues that distinguish school impact fees from other types of impact fees.  For those who are interested in more literature about school impact fees, including legal and practical issues, a bibliography is appended. 

School Needs in Florida: 1996 - 2002
 The rate of growth in Florida public school enrollment has increased in every year since 1983, and in 1996-97, Florida enrolled approximately 2.26 million students in grades K-12.  The projected enrollment for 2002-2003 is almost 2.44 million students.  Report of Governor’s Commission on Education on Facility Needs Assessment (September 2, 1997). According to the National Education Association, the rate of growth in Florida’s public school enrollment between 1996 and 2006 is expected to be approximately twice the national average.  Florida House of Representatives Committee on General Governmental Appropriations, H.B. 17-A Bill Research and Economic Impact Statement, at 3 (November 24, 1997).  

Based on current revenue sources only, the Governor’s Commission on Education in 1997 recommended that the total unmet public school facilities needs over the next five years will cost about $3.4 billion.  Id. at 5; see also Needs Assessment. This figure from the Commission assumed that all relocatable facilities over 20 years old, and 50% of the remaining portables, will be replaced with permanent facilities.  There is general agreement that the majority of the unmet school facility needs is concentrated in about one-fifth of Florida’s school districts.  Id.  A significant shortfall of revenues was expected in 25 school districts.  Needs Assessment at 26. Thirty-six percent (36%) of state students were projected to be in districts with significant unmet needs. Id. at 27.

The Governor’s Commission performed a study based not only on the projected 5 year needs for new student space, but also on the projected 5 year needs for maintenance and repair.  The Commission projected the 5 year statewide need for maintenance and repair on existing facilities to be $3.4 billion.  Needs Assessment at 19.  This is compared to the state Department of Education estimate of $4.4 billion, which was discounted by the Commission on the assumption that construction costs could be lower than results from current practice.  Id. at 17. The Commission also projected the 5 year statewide need for new student stations to be $6.4 billion.  Id. at 21.  The total 5 year baseline statewide facilities needs, including both the cost to build new student stations and to maintain and repair existing facilities, are estimated to cost $9.8 billion.  Id.    The Commission also estimated that $6.4 billion is available from existing sources, assuming for example, that school districts use the maximum property tax available for construction, but not including impact fees.   Thus, the resulting unmet need ($9.8 - $6.4 billion) is $3.4 billion. 

During its 1997 special legislative session, the Florida legislature allocated $2.7 billion of lottery funds to the projected 5 year facility needs of school districts statewide.  The legislature  also allocated $200 million of bonded funds from Capital Outlay & Debt Service,
  for a total of approximately $2.9 billion toward the $3.4 billion identified needs.  As of the end of October, 1998, the legislature had appropriated $381 million.
   However, some of the 1998 state funding is targeted for specific needs, such as those in rural areas, or for specific programs of “frugal construction.”    

Legal History of School Impact Fees
The development of impact fees in Florida has occurred through home rule ordinance, rather than through legislative authorization and statutory mandates.  As a result, significant limitations on impact fees in Florida are found in Florida case law, although there are some minor limitations found in Florida's statutes as well.

The propriety of imposing impact fees on new development to provide for the cost of capital facilities made necessary by that growth was first discussed in City of Dunedin v. Contractors & Builders Ass'n, 312 So. 2d 763 (Fla. 2d DCA 1975).  Prior to Dunedin, only three reported Florida decisions had dealt with any form of impact fee.  Id. at 764. Dunedin became the first Florida appellate opinion to validate impact fees, based on the principle that new growth can be made to pay its proportionate share of the costs of providing capital facilities to serve that growth.  Although the Florida Supreme Court later invalidated the Dunedin water and sewer impact fee for failure to earmark the proceeds in a trust fund, it permitted the city to correct the flaw retroactively, and the Dunedin decisions are generally accepted as validating the concept of impact fees in Florida. See Contractors and Builders Ass'n of Pinellas County v. City of Dunedin, 329 So. 2d 314, 317 (Fla. 1976).

Later, Home Builders and Contractors of Palm Beach County v. Board of County Commissioners, 446 So. 2d 140 (Fla. 4th DCA 1983), rev. denied, 451 So. 2d 848 (Fla. 1984), app. dismissed, 469 U.S. 976 (1984), decided the validity of impact fees for roads made necessary by the increased traffic generated by new development.  The Fourth District upheld the ordinance and applied what became known as the “dual rational nexus test” for determining the validity of impact fees adopted under local government police powers. Under this test, an impact fee must be based on a reasonable connection between the need for additional park facilities and the growth in population that will be generated by the subdivision.  The fees must be an equitable pro rata share of the cost of reasonable capital expansion required because of the new development. The second part of the test requires that the development that pays the fee benefit from its use. 

Notably,  in response to the challenge that non-payers would receive benefit from the roads, the Home Builders court held that benefits accruing to the overall community did not invalidate the ordinance, so long as those affected did not have to pay more than their fair share.  Exclusivity is not the proper test for valid impact fees, the court stated, because  “[i]t is difficult to envision any capital improvement for parks, sewers, drainage, roads, or whatever which would not in some measure benefit members of the community who do not reside in or utilize the new development.”  Home Builders, 446 So. 2d at 143. 

 The dual rational nexus test had been articulated in more detail the same year in Hollywood, Inc. v. Broward County, 431 So. 2d 606 (Fla. 4th DCA 1983), upholding the validity of park impact fees.  Following these cases, many Florida local governments adopted impact fees for various capital facilities, particularly for roads and parks.  See Fred Bosselman and Nancy E. Stroud, “Pariah to Paragon:  Developer Exactions in Florida 1975-1985," 14 Stetson Law Rev. Local Government Law Symposium 525 (1985).  There remained doubt, however, of whether the court would accept impact fees for schools, as schools for historical reasons could be viewed as uniquely the responsibility of the community as a whole.  As a result, only a few jurisdictions attempted to adopt such impact fees.

The question of whether school impact fees could withstand constitutional scrutiny was finally decided in St. John's County v. Northeast Fla. Builders Ass'n, Inc., 583 So. 2d 635 (Fla. 1991).  In St. Johns, the Florida Supreme Court examined the constitutionality of a county ordinance imposing an impact fee on new residential construction to be used for new school facilities.  The Supreme Court applied the  two-part “rational nexus” test to the school impact fee.  The Court  held that a school impact fee based on an expected need to service  a projected 44 students per 100 dwelling units, or an average of 0.44 public school children per single-family home, met the first part of the dual rational nexus test.   583 So. 2d at 638-39.  However, it held that the second part of the test was not met, because there was no assurance that the funds would be spent to benefit those who paid the fees. The impact fee was not effective within municipalities that did not enter into an interlocal agreement with the county to collect the fee, and thus there was nothing to keep impact fees from being spent to build schools to accommodate new development within a municipality that had not entered into the interlocal agreement.   The Court further indicated that if the county could demonstrate that  “substantially all” of either the county population or of the projected new development was covered by the ordinance, then the second test could be met.

The St. Johns case unleashed school impact fees from constitutional uncertainty, and counties began to add school impact fees to their land development regulations.  Currently,  there are fifteen counties in Florida that have enacted school impact fees, including most of the metropolitan areas of the state such as Orlando, Hillsborough, Dade, Broward and Palm Beach counties.

As noted above, there are few statutory limitations pertaining to impact fees in Florida.  The Growth Management Act,  §163.3202  requires local governments to adopt land development regulations as part of the implementation of their comprehensive plans.  Subsection (3) encourages the use of innovative land development regulations, specifically including impact fees. In addition, §380.06(15)(e),  Florida Statutes,  requires local governments to enact impact fees applicable to all development, in order to be able to collect such fees from developments of regional impact.  A reciprocal provision is found in §380.16(16), Florida Statutes,  which requires that DRIs be given credits against any impact fees which are for the same purposes of the exactions that are made a part of the  DRI development order. Otherwise, the legislature has not imposed any statutory limitations on impact fees.

A Survey of 1998 Florida School Impact Fees
In the fall of 1998, the author conducted a survey of all of the Florida counties that collect school impact fees to determine the manner in which fees were assessed, the amount of the fee, and the total amount collected in the past fiscal year.  The results are reported in the following two tables.


TYPE AND AMOUNT OF FEES
         County

          Single Family                 Multi Family               Mobile Home

	Broward -  1997

(bedroom)
	$216 - $2959
	$50 - $4003
	$50 - $2453

	Citrus -  1987

(dwelling units)
	135
	135
	135

	Collier - 1992

(type)
	1778
	827
	1234

	Dade - 1995

(square feet)
	500 square feet = $1071     -     3800 square feet = $4100

by formula

	Hernando - 1997

(type)
	981 - 1173
	907
	1057 - 1173

	Hillsborough - 1996

(bedroom)
	39.41 - 488.08
	8.54 - 236.32
	56.56 - 285.98

	Lake - 1996

(bedroom)
	424 - 1739
	63 - 337
	77 - 1402

	Martin - 1995

(square feet)
	<801 square feet = $628.26    -    >2300 square feet = $1,006.03

	Orange - 1998

(dwelling units)
	2119
	1280
	1660

	Osceola - 1992

(dwelling units)
	1022
	475
	673

	Palm Beach - 1997

(square feet)
	
800 square feet = $310.65    -    3600 square feet = $1415.50

	St. Johns - 1987

(dwelling units)
	381
	286 - 451
	381

	St. Lucie - 1996

(dwelling units)
	800
	608
	182

	Seminole - 1992

(dwelling units)
	1384
	639
	955

	Volusia - 1997

(dwelling units)
	984
	984
	984


SCHOOL IMPACT FEE COLLECTIONS


FISCAL YEAR 1997 - 1998
      Total Amount

       School Board or  

                   County


       Collected ($)

     County Fiscal Year

	Broward
	 8,140,000
	County Fiscal Year

	Citrus
	   183,305
	County Fiscal Year

	Collier
	 7,838,104
	School Board Fiscal Year

	Dade
	18,882,698
	School Board Fiscal Year

	Hernando
	 1,472,758
	County Fiscal Year

	Hillsborough
	 1,255,065
	School Board Fiscal Year

	Lake
	  2,653,731
	County Fiscal Year

	Martin
	     894,911
	County Fiscal Year

	Orange
	 10,340,721
	School Board Fiscal Year

	Osceola
	  1,631,343
	County Fiscal Year

	Palm Beach
	  7,000,000
	County Fiscal Year

	St. Johns
	     624,679
	County Fiscal Year 

	St. Lucie
	     319,824
	County Fiscal Year

	Seminole
	   3,496,610
	County Fiscal Year

	Volusia
	   2,057,748
	School Board Fiscal Year


Note that the collections figures do not account for school land dedications, which may be required as a part of local subdivision or site plan regulations. Such dedications normally are credited against the impact fee otherwise due.  Broward County, for example, since 1987 has received dedications or agreements for dedications of more than two dozen school sites,  for a total of 468 acres, in lieu of impact fees.   The fair market value of the sites exceeds $40 million.

School Impact Fee Issues
Many of the issues relating to the preparation and adoption of school impact fees are similar to those for other impact fees.  As for other fees, methodologies for impact fees must account for the need for new facilities attributable to new development in a reasonably proportionate manner.  Generally, for school impact fees the following calculations are made:  1) a student generation rate is determined  for the categories of residential development to be assessed;  2) The gross cost of needed new facilities is calculated, on a per student and then per residential category;  and 3) a credit against the gross cost is determined, based on projected  future local and state revenues that will be contributed to building the new facilities by the residential development.  The resulting fee may be further reduced to provide a “margin of error” or to arrive a politically acceptable number.

The details of the data used can, and do, vary among the counties that have adopted impact fees.  Some calculations attempt to tie down more precise student generation rates to various types of residential units, based on the various number of bedrooms per unit, such as in Broward County.  Others will use broader categories of residential units, or average the data among the categories.  As another example, the gross costs of new facilities may be determined in one jurisdiction on a “replacement” cost basis, while in another the costs will be based on recently built facilities or prototypes.  It is safe to say that there is no one way to calculate a reasonable fee.  Indeed, it is a common practice in the preparation of a fee study to try various combinations of data and analysis before recommending one that best fits the needs of the particular county.

In the same way, school impact fee programs contain administrative provisions that are similar to other impact fees.  The local jurisdiction must decide if the fee will be collected at the time of platting, building permit, certificate of occupancy or another development stage.  Perhaps the fee will be obligated at one time, and collected at another.  Programs generally provide for credit for land dedications or other contributions, an option to conduct an independent fee study, special funds for the distribution of the collecting fees, appeals of administrative decisions, and return of the fee if not expended within a certain period.  Each county may vary the procedures under which these provisions operate, and include more or less detail in the ordinance governing the fees. 

School impact fees differ from other impact fees in some important ways.  They are collected by the local government under its police power, but expended for the use of another governmental body, the School District.  Counties therefore must work closely with the School  District in the enactment, collection and administration of the fees.  Counties must depend on the School Districts to plan and construct the facilities for which the counties  collect the fees.  Most counties require the money to be spent on facilities that are contained in a list or plan adopted by the School Board, or require some other accounting for the expenditures such as an annual report.   The intergovernmental concerns particular to school impact fees necessitate one or more interlocal agreements, including the municipalities that may collect the fees within incorporated areas. 

School impact fees are different also because the costs of providing school facilities are,  for the most part, greater than for any other facility excepting perhaps roads and bridges.  Consequently, fee expenditures are  “lumpier,” that is, more fees must be collected, over a longer period of time, before they are able to be spent. 

The high cost of school facilities also can exacerbate some of the problematic issues that affect other impact fees.  The fee can be very sensitive to differences in methodologies.   For example,  fee can vary significantly according to the unit basis on which the fee will be assessed - - for example, by dwelling unit type, number of bedrooms, or square footage.  Dr. James Nicholas has explained how using square footage of a unit has a less regressive financial impact on the feepayer than using the number bedrooms.  See James C. Nicholas, “On the Progression of Impact Fees,” 58 J. Am. Plan. Ass’n. 517 (1991).  Square footage may also be a better indication of actual occupancy and, thus actual impacts, according to his studies.  Id. 

Another example relates to mobile homes.  As mentioned above, the standard (and necessary) calculation to derive any impact fee subtracts from a “gross fee” other revenues which the unit can be projected to pay toward the cost of the facility.  These revenues typically include projected property tax payments, both for school bonds and more direct payments for construction.  A substantial part of any local tax bill goes to school districts, and often a large portion of that is for school construction. After calculating the present value of the anticipated stream of that tax revenue, the credit that results often substantially reduces the gross fee.  However, mobile homes very often end up with a larger school impact fee than conventional singe family homes.  The is because the value of mobile homes is generally considerably lower than conventional single family homes, thus  mobile home  payments of ad valorem property taxes are lower, and thus the credits against the gross fee are lower.  Even compared to multi-family units, mobile homes will often pay a higher school impact fee.  Mobile home owners more often qualify for Florida’s $25,000 homestead exemption, and thus multi-family units receive greater credits from the gross fee calculation. 

In counties where there are a substantial number of mobile homes, such a fee can be politically infeasible, especially given its regressive effect.  This is exactly why Putnam County, which adopted school impact fees in 1994, later abandoned the fees.  See Michael W. Woodward, “Free Schools and Cheap Mobile Homes: School Impact Fees Come to Rural Florida,” 25 Fla.B.J. 70 (May 1996).   Woodward points to a more palatable alternative methodology used in Lake County.   Unlike Putnam County, Lake County calculated the fee according to dwelling units by type and number of bedrooms.  This yielded a more progressive fee schedule than one based on square footage, and also arguably yielded a more rational schedule.  Id. at 74.    The difference is attributed to the student generation rate, where one bedroom mobile homes place a lower average number of children in Lake County public schools.  Id., note 33.

Another issue that has come to the forefront in recent years in the context of school impact fees has to do with increasing the amount of revenues credited against the gross fee.  The state Homebuilder’s Association has taken the position that credits against the gross fee should include the anticipated property taxes paid toward costs directed exclusively toward existing facilities, such as bond debt for renovations or replacements.  This has been described as the “Banberry” factor, based on the Utah Supreme Court decision in Banberry Development Corp. v. South Jordan City, 631 P. 2d 899 (Utah 1981).  The argument for the credit goes as follows: through the impact fee, the new user is required to pay the full costs of the facility demand it creates.  By also paying taxes that support the existing system, the new user pays twice, and the existing users receive a “windfall” at the expense of the new user.  A later Utah case, Lafferty v. Payson City, 642 P. 2d 376 (Utah 1982), (like Banberry, a water and sewer impact fee case) explicitly required that water and sewer impact fees should not require new users to pay for existing systems.

The Utah court’s requirement has never been applied by the Florida courts to water and sewer impact fees, or to any impact fee.  Indeed, the Dunedin case (Florida’s water and sewer impact fee case) stated that “for purposes of allocating the costs of replacing original facilities, it is arbitrary and irrational to distinguish between old and new users. . . .”  Dunedin, 329 So. 2d at 321.  The St. Johns case also indirectly supports the principle that schools are a community-wide benefit and that the more strict principles applied to water and sewer “user fees” will not be required to be applied to school impact fees.   See 635 So. 2d at 638.   (“(A)n impact fee to be used to fund new schools is different from one required to build water and sewer facilities or even roads.”)   Thus, the applicability of Banberry in Florida is very open to question.  However, when sued by the Florida Home Builders Association in the mid 1990's on this issue, the Volusia County Commission settled the suit by agreeing to include the factor in the calculation of its school impact fees.

 For other impact fees, local governments  create geographic districts within which the fees are located, held in a special fund, and expended only within that district. This is a typical means by which the local government attempts to meet the legal requirement that the feepayer benefit from the expenditures of the fees that it pays.  The St. Johns case raises a question about whether such a means is appropriate for school impact fees.  St. Johns County  did not establish geographic areas for its school impact fees administration, but instead provided that the County and the School Board would “enter into an appropriate interlocal agreement to ensure proper use of the funds collected pursuant to this ordinance.”    See St. Johns County Ordinance 87-60, Section Ten C. (October 20, 1987).  Fees would be collected in municipalities that entered into an interlocal agreement with the County, but  the Florida Supreme Court was concerned  there was nothing to keep the fees from being spent in a municipality that did not collect the fee under the ordinance.  On the other hand,  the Court suggested that limiting expenditures to only those municipalities which collected the fees might be contrary to the Florida constitutional requirement of a uniform system of public schools.  583 So.2d at 3 (“Even if the ordinance were amended to limit expenditures to schools serving areas subject to the impact fee, we are led to wonder why this would not implicate the requirement of a uniform system of public schools. . . .”) 

 St. Johns may be read to imply that a countywide fee is preferred under Florida law.    Nevertheless, it can be expected that feepayers, particularly as represented by homebuilders associations, will insist that the fees be spent in close geographic proximity to the new development.  Many ordinances provide simply that the fees must be used to benefit the feepayer, and leave the details of the implementation to the County and the School District.  Measures such as required annual reports made of the expenditures can also provide the data to demonstrate benefit, if needed.

Conclusion
Florida will continue to need new public school facilities to house students from a growing population.  Since 1991, school impact fees have been an accepted tool for assisting in that effort. As the demand for retrofitting older facilities, reducing portables, and reducing class sizes puts increasing pressure on school boards and local governments to find new and larger revenue sources, school impact fees will become a necessary part of the school financing mix.  The general principles applicable to other impact fees also apply to school impact fees, and there is no one methodology that is necessary to use in order to arrive at a legally defensible fee. However, preparing and implementing a school impact fee program  requires consideration of certain issues that are peculiar to school impact fees.  When carefully prepared, school impact fees can be a 

useful tool to help solve  Florida’s school facilities needs.
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�  These are bonded revenue funds which the State of Florida has collected from license tag fees and the legislature has allocated to school districts statewide, based upon their projected needs. 


�  Letter from Patricia Levesque, assistant to the Speaker of the House of Representatives, to Joseph Polkemba, Burke Weaver & Prell (October 28, 1998).


�  Telephone interview with Charles F. Fink, Manager, Property Management & Site Acquisition, The School Board of Broward County (November 2, 1998).
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