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The use of development impact fees to finance public facilities that are necessary to service new growth is
a practice that has gained importance and acceptance in the last decade. In the U.S. the practice and
widespread use of the DIF are asymmetric. Even though DIF are widely accepted, many public officials,
developers and the general public do not yet understand the need for DIF and their effect on the economy.
There areimportant policy and legal issuesinvolved. Selected state experienceisreviewed here.

Definition

Devedopment Impact Fees are one time charges agpplied to new developments.
Their god is to raise revenue for the condruction or expanson of capitd facilities located
outsde the boundaries of the new development that benefit the contributing development
(Nicholas, et a., 1991). Impact fees are assessed and dedicated principally for the
provison of additiond water and sewer systems, roads, schools, libraries and parks and
recregtion facilities made necessary by the presence of new resdents in the area The
funds collected cannot be used for operation, maintenance, repar, dteration or
replacement of capitd facilities.

A development impact fee is a form of fnancid exaction but there are differences
in specific terminology from one place to ancther. In some communities these
devdlopment charges are cdled impact fees while other's may be cadled benefit
assessments, user fees or connection charges. In other words, a development impact fee
is a financial tool to reduce the gap between the resources needed to build new public
feacilities or to improve ones to serve new resdents and the money available for that
purpose.

Impact fees became popular when voters ressted higher property taxes and
federd revenues for loca public facilities declined. Loca governments were forced to
abandon traditiona ways of financing new infradructure and public services and move

toward an dternative source of financing.
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Frank and Downing (1988) found four community characterigtics that may induce
the use of impact fees. Fird, there is a large population base (How is tha important?).
Second, the community is experiencing moderate to rapid growth. When a city is
growing and its resdents wish to maintan a condant levd of public services, both
infrastructure and current services must increase over time. The city has to decide how to
finance the cost of both. Third, the community dready faces high property taxes.
Evidence shows tha communities that devote sgnificant tax resources to the support of
growth are mogt likely to adopt an impact fee scheme as an dternative way of financing
devdopment. Findly, there is large capitd invesment to maintain. As communities grow
larger, there is the necessity for a larger sewer system which is more expendve to replace
and maintain.

Policy Considerations

Although impact fees do not ater total service or infrastructure codts, they do
affect the digtribution of these costs. Each community will need to make a policy decison
about whether the cost of new infrastructure is charged directly to the new resdents or
shared, via higher taxes, among dl current residents. This is a sendtive issue because
previous residents can refuse to raise the taxes needed for new facilities serving new
people, or if the costs are charged to new users, previous resdents can enjoy the benefits
from the condtruction of new public facilities without paying for them.

The choice of an infradructure financing method affects the pattern of urban
development. For example, resdentid density and disance from a water or sewer
treetment plant influences the costs of sewer facilities or services. Recht (1988) mentions
two approaches to determine the cost of any development, the average-cost pricing
method that sets a flat connection fee?, and a margind-cost pricing system in the form of
a three-part tariff. One pat of the tariff would be a charge for the cods of the facility
used to provide water and sewer services, like a water treatment plant. The second part of
the tariff is a charge for costs of ddlivering the service, such as the costs of connections or
extensons. The third part of the tariff is a charge for actua use based on the short-run
costs of producing the sarvice. Under this method, the god of public officds is to

2 A flat connection fee functions as a subsidy to outlying development becausethe areasless costly to serve
subsidize development in areas that are more expensive to serve



determine the location of the centra facilities and then price their use. The market would
then dictate gppropriate and efficient land use patterns.

The premise on which impact fees are based is that development should pay the
full margind cost of providing facilities necessary to accommodate growth. Impact fees
then, might offsst many of the subsdies of new development that produce a “legpfrog”
urban sprawl pattern that alows development to skip over land closer to the urban area
By adopting impact fees, current resdents could ease the burden of provison of
incrementd  infradructure by shifting future infradructure costs onto new resdents
(Brueckner, 1997). Therefore, new resdents are essentidly buying their way into the
community (Nicholaset d., 1991)

Impact fees can be used as an ingrument to guide development efficiently when
used based on a comprehensive plan (See Leitner and Schoettle, 1993; Brueckner, 1997)
and when they are wel implemented, dlowing loca governments to finance congruction
improvements dong with a schedule for ther funding and congdruction, ensuring that the
improvements are in place to serve new development. Thus, an impact fee is an effective
tool in guaranteeing adequate infrastructure to accommodate and facilitate growth in
aeas where there is a lack of public fadlities, dso diminating subgstantia infrastructure
cods in areas where there is little current development by avoiding a legpfrog urban
sprawl pattern.®

Adopting an impact fee scheme may cary additiona costs to the city itsdf. Frg,
dl things being equd, busnesses may choose to locate in a community without impact
fees insead of one that has impact fees, thus retarding urban growth. Second, impact fees
require loca governments to engage in more professond and sophidicated capita
fadlities planning, requiring additiond adminidrative daff with the necessay sills
Thus, a disadvantage of the impact fee scheme is that it is more complicated and
expensve to implement. A fee sysem may dso reduce the price of undeveloped land
because impact fees act as a deterrent to develop open land®.

3 According to Downs, some negative effects of urban sprawl are increased traffic congestion, consumption
of large amounts of undeveloped land, need for costly new infrastructure and an exc essive consumption of
energy in private transportation. (1998)

* For amore detailed discussion See Brueckner, 1990



According to Kaiser, Burby and Moreau (1988) there are three groups of
administrative factors that determine success in adopting an impact fee scheme. Fir,
there must be a need for innovation resulted from a rapid population and employment
growth and an incressng demand for public facilities Second, there must be
adminidrative cgpacity to innovate, this means that the government dructure is able to
review, deliberate and implement an impact fee scheme. Findly, there must be land use
and facility planning and coordination capecity because impact fees depend on a
comprehendive land use and capital improvements program.

Economic Considerations

The demand for facilities increases over time as a result of population growth and
change in community preferences. The problem of trying to meet the increesng demand
is that the public facilities expanson is generdly a lumpy investment®. Current costs of
condructing facilities needed in the future are estimated but the cost should be spread
among dl future users, not just the new development.

Mog fecilities have efficent service aess, in tha they are condructed and
operated at the least cost for users within that area.  The problem is that people outside
the service area can use those facilities as free riders, where there is no exclusivity in the
sarvice aress. In theory, impact fees overcome this problem because new development is
charged only for its expected level of use of the new facility and not for the tota cogt.

Impact fees may lead to certain types of inequities as well. Fees are equitable
horizontdly if the new devdopments are the same size and kind but impact fees are nor+
equitable verticdly in that lower vaue developments pay more in impact fess than higher
vaue developments of comparable community impact. Also, an impact fee scheme may
discriminate againg low-income households because it raises housing prices and, in a
competitive market and in the short term, the developer will attempt to pass these codts
onto the buyers®

® Thefacility is built infrequently and cannot be expanded incrementally to approximate smoothly linear
increases in size. Examples are water and sewer plants, schools, libraries, major roads and parks. The
construction of local roads, neighborhood parks, police, fire, emergency medical, are examples of capital
investments that can be expanded gradually.

® Huffman et al. 1988 and Singel and Lillydahl (1990) provide an empirical analysis where they evaluate
the effect of impact fees on the housing market in Loveland, Colorado; Nicholas, 1995.



There is the need to determine who will pay development impact fees. It is easier
to pass impact fees forward from developers to consumers, than backwards from
developers to landowners (National Association of Home Builders, 1997). If this is true
then there is the assumption that buyers of new housing will pay the fees through higher
prices due to impact fees. On the other hand, if the fee is imposed before developers
have had a chance to account for them, developers will have to pay the fee out of ther
profits (Nicholas, 1997). In a theoretica context, the incidence of impact fees would ke
smilar to the incidence of other kinds of taxes (see Musgrave and Musgrave, 1989).
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If the housng market is competitive before impact fees, housng demand, denoted as D in
figure 1, and housng Supply (S1) are in equilibrium, where Qg is the output of housng in
equilibrium and Pg is the price of housng in equilibrium. When impact fees ae
implemented, denoted as IF in the figure, the supply curve shifts to the left, from S to S,
indicating a higher cost of production. The result is a lower housing output Qyr, a higher
housng price Pir and a lower price received by the developer Pp. The shaded area
represents the community’ s revenue.

Another question that arises is the reaive share of the impact fee pad by sdler
and buyer. The answer depends on the dadticities of demand and supply curves If



buyers of new homes are not price responsve (demand is indadtic) they will pay a
greater portion of the impact fee. In the short term, both buyers and developers bear part
of the burden unless developers offset their share of the fee by reducing lot or dwelling
gze, quaity and amenities (See Huffman et &, 1988).

Legal Congderations

There are a many court cases on impact fees, focusng primarily on locd
government authority to raify the impact fee and state and federd limitations’.  An
impact fee must meet three condtitutiond tests. Firs, the fees must meet a substantive due
process test, where the local government has the authority to assess, collect and spend
impact fees for a determined public fadlity.® The manner of assessment, collection, and
expenditure must dlearly qualify the payment as afee and not atax.’

Second, the equal protection test, the fees must be applied to dl parties on the
same bass All new development that imposes an impact must be assessed the same kind
of fees, dthough fees may vay by the magnitude of impacts and the fees must be
rationally related to the public purpose'®.

Findly, the “takings’ tet must assure tha the locd authority objective is
aufficently close to the method chosen to accomplish the stated objective and that
property is not “taken” without just compensation.**

From different court cases, three nexus tests of impact fees have been developed
to meet the conditutiond tests (1) the “reasonable relationship” test is based on
Cdifornia exaction practices and requires that there is a reasonable connection between
the fee charged to the developer and the needs generated by that development.’? (2) The

7 See Leitner and Schoettle (1993) for information in specific court cases. Also thereisan analysis of State
Impact Fee Legislation.

8 Home Rule Authority is normally found to include the power to impose impact fees. See also, in
Development Impact Fees. Policy Rationale, Practice, Theory & Issues (1988), discussions from
Juergensmeyer, Stroud and Andrew & Merriam related to this matter. See, e.g. Pennsylvania Coal v.
Mahon 260 U.S. 393, 415 (1992)

9 See, e.g., City of Fayettevillev. IBI, Inc., 659 S.W.2d 505, 507 (Ark 1983); Eastern Diversified

Properties, Inc v. Montgomery County, 319 Md. 45, 570 A.2d 850 (1990).

19| n other words, there must be arational relationship between the need for new facilities to accommodate
growth and the fees new development pays to finance those facilities. See also, Contractors & Builders
Association of Pinellas County v. City of Dunedin, 329 So.2d 314 (Fla. 1976); vy Steel and WireCov.
City of Jacksonville, 401 F. Supp. 701 (Fla. 1975);

" Nollan v. California Coastal Comm'n, 107 S. Ct. 3141 (Cal. 1987); Dolan v. City of Tigard, 114 S. Ct.

2309 (1994)

12 See Leitner and Schoettle(1993), Thistest has been applied only in Illinois and Rhode I sland.



“gpecificaly and uniquely atributable’ test that requires that the fee charged to the
developer is directly and uniquely attributable to that development!® (3) The “rationd
nexus’ test, which dates that there be a proportiondity between the amount charged to
the developer and the type and amount of facilities demand generated by the development
and that there be a reasonable connection between the use of the fees and the benefits
accumulated to new development™.
State Legislation
Severd dates have passed Satewide legidation that affects the ability of public agencies
to levy impact fees. The use of impact fees has expanded in the last 15 years. Leitner and
Schoettle (1993), andyzed the Statutes governing impact fees adopted by twenty sates
with a generd impact fee legidation.’® Also they highlighted, that the development of
impact fees legidation across dates has been asymmetric and diverse, ranging from very
gpecific, comprehensive, and redtrictive, as is the case for the Texas and lllinois impact
fee datutes to very brief and generd, such asthe legidation in New Jersey or Indiana.
Some examples

California — Assembly Bill1600, which became effective on January 1, 1989,
regulates the way that impact fees are imposed on development projects. The agency
imposing the fee mugt (1) identify the purpose of the fee (2) identify the use to which the
fee is to be put, incuding the public facilities to be financed;, (3) show a reasondble
relaionship between the fee's use and the type of development project; (4) show the
reasonable relationship between the public facility to be condructed and the type of
development; and (5) account for and spend the fees collected only for the purposes and
projects specificaly used in caculaing the fee.

Florida -- The Growth Management Act of 1985 requires locd agencies to
mantan adequate service levels for public faciliies and prohibits gpprovd of

development that would cause a reduction in service leve for exiging users. The act dso

13 Pioneer Trust and Savings Bank v. Village of Prospect, 16 N.E. 2d 799 (I1I. 1961)

14 See, Home Builders & Contractors Ass nv. Board of County Comm'rs, 469 U.S. 976 (Fla. 1984);
Nicholaset. al. (1991); Salt Lake County v. Board of Educ. Of Granite Sch Dist., 808 P.2d 1056 (Utah
1991); Contractors and Builders Ass n of Pinellas County v. City of Dunedin, 329 So.2d 314 (Fla. 1976),
cert denied, 44 U.S. 876 (1979)

1> They mention that prior to 1987 only three states had a general impact fee legidation:

Cdifornia, Arizonaand New Jersey.



requires the loca government to provide public faciliies that are condgtent with the
community's land-use plan. The act does not specificdly alow impact fees since the
courts have ruled that the authority to levy such fees is a function of the Horida
Condtitution. But “concurrency” as a development rule accomplishes much the same
purpose.

Illinois — 605 ILL. COMP. STAT. ANN. 5-901 et. esq. Statute adopted in 1988,
dlows collection of transportation impact fees for roads that are directly affected by
traffic demands generated by new development. The datute is an example of the
“gpecificaly and attributable’ test.

New Jersey — N.J. STAT. ANN. 40:55D-42. The Trangportation Development
Didrict Act of 1989 dlows the crestion of transportation improvement districts and
transportation development didricts. The digtricts are formed by the New Jersey
Depatment of Trangportation on petition of locd officids. The legidation provides for
the development of a madgter traffic plan to measure the extent of existing deficiencies and
the impact of future development. Impact fees may then be charged to new development
based on specific impacts and any projects necessary to offset the impacts.

Texas — TEX. LocAL Gov'T CODE ANN. 395.001 et esg. The dtate of Texas is cited
a having the firg legidation tha specificdly alows cities to impose impact fees. The
Texas law, unlike other dtates legidation, specifies not only the procedure for caculating
fees but dso the formulas to be used and those improvements that may be financed by
impact fees (Bogard, 1990).

Kentucky—The dtate of Kentucky has an open space mitigation fee for Lexington
Fayette County, as an appendix of the LexingtonFayette County zoning ordinance. It is
pat of an urban County Comprehensive Plan.*® The ordinance adso considers credit for
open land dedication. If the area proposed for development includes lands dedicated for
parks in the Expanson Area Magter Plan, the developer will dedicate such lands to the
Lexington- Fayette County Governmentsin lieu of paying an exaction fee!’

16 Assuring that new development is served by adequate public facilities and bears a

proportionate share of the cost of improvements necessary to provide roads, parks, open
, sanitary sewer treatment.

7 The developer will obtain acredit for the value of such lands against any park

exactions that may be due.



Indiana— IND. CODE ANN. 36-7-4-1300 et esq. The impact fee legidation adopted
by dsate of Indiana reflects the public concern for affordable housing. Besdes, Indiana
impact fee ordinance daes that a sngle and unified impact fee is imposed on each new
development.

Ohio -- Meck and Pearlman in their annua update of Ohio Planning and Zoning
Law (2000) provide an excdlent review of important cases. The following draws heavily
on ther work. Ohio has no specific enabling legidation for loca development impact
fees. Severd recent court cases address the conditutiondity of utility tap-in fees or
recregtiond excise taxes imposed by municipdities under their generad home rule
authority. The cases focus on the authority to impose such fees and the “reasonableness’
of the fee that is the reationship between the fee charged and the actud cost of
providing the service in question.

One of the firs Ohio cases was the 1967 dispute between Englewood Hills, Inc.
and the Village of Englewood.®® A Montgomery County appedls court ruled in that case
that Ohio municipdities may levy tgp-in charges for water and sanitary sewer services if
the fees are “fair and reasonable and bear a subgtantid relationship to the cost involved in

providing the service”!®

There was aufficient engineering evidence that the fees in
question bore adirect relationship to per unit cost of providing the service.

The Ohio Supreme Court confirmed a municipdity’s authority to impose sewer
tap-in or connection fees in Amherst Builders Assodiation versus the City of Amherst.?°
The Court noted that the connection fee must bear “a reasonable relaionship to the entire
cost of providing service to those new users”?! The fees must not be available for general
savices, only for the sewer sysem. Fees may be based on replacement codt, less
depreciation, or on estimated sewer flowage from various users,

Ancther example of municipdities exercigng ther home rule power is in Towne
Properties versus the City of Fairfidd,?? in which the Ohio Supreme Court afirmed a
municipdity’s authority to impose an excise tax on new homes in the city to generate
funds for needed public recregtion faciliies The Court hed tha municipdities might

18 Englewood Hills, Inc. V. Village of Englewood, 14 Ohio App.2d 195, 198, 237 N.E..2d 621, 624 (Montgomery 1967)
19 Article XV1I11, Section 4 of the Ohio Constitution.

20 Amherst Builders Ass'nv. City of Amherts, 61 Ohio St.2d 345, 348, 402 N.E.2d 1181, 1184 (1980).

21 Amherst Builders Ass'n v. City of Amherts, 61 Ohio St.2d 345, syllabus, 402N.E.2d 1181(1980)



adopt a loca charge on new development, absent an express or implied prohibition by the
date legidature.

When a loca government attempts to impose fees that exceed the cost of
providing the service rdated to tapping into the utility, a court would hold the fees
invaid. For example, in State ex. Rel. Waterbury Development Co. v Witten, 2 the Ohio
Supreme Court affirmed a Lucas County appeds court in driking down a water tap-in
charge required before building permit could be issued as having no relationship to the
present or future cost of providing water. The Waterbury apped aso invaidated a “New
Park Development Fee’ required prior to the issuance of building permits for resdentid,
commercid or indugtria congruction. The appeds court noted that persons owning
homes prior to the passage of the ordinance had not been &xed even though they were
entitled to use the parks.

The next case illudrates the consequences of enacting impact fees without the
proper planning groundwork. A Cuyahoga County gppeds court invdidated on federd
and date equa protection grounds the City of Westlake impact fee requiring payment as
a condition for issuance of a building permit. The fee, characterized as a tax, passed
shortly after voters rgected an income tax referendum. The court contended that the
ordinance authorized the city councl to use the impact fee revenue from new
commercid, indudrid and reddentid devdopment to mantan exiding recreationd
fecilities, “which are aso used, and presumably presently supported by property and
income taxes, by the present residents of the city.”?*

In 1993, the city of Beavercresk, Ohio established an impact fee on new land
developments within an area of the city defined as an “impact fee digtrict.” The purpose
is to provide for the new dreets, roads, and related traffic facilities associated with the
new deveopment. The fee is paid with goplication for a zoning permit or find resdentia
pla gpprova concerning the land to be developed in the specid impact fee didrict.
Funds collected from the developers of the land within the digtrict will go into a specid
trus fund for providing traffic system improvements necesstated by new development.
No funds may be used for periodic maintenance. The impact fee ordinance was intended

22 Towne Propertiesv. City of Fairfield, 50 Ohio St.2d 356, 364 N.E.2d 289 (1977)
23 State ex rel. Waterbury Dev. Co v. Witten, 58 Ohio App.2d 17, 387 N.E.2d 1380(L ucas 1977)
24 Building Indus, Ass'n of Cleveland & Suburban Countiesv. City of Westlake, 103 Ohio App.3d 546, 660 N.E.2d 501 (Cuyahoga 1995)
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to shift an appropriate share of the cost of new roads and sreets onto the new
development.

The Court contrasted the Beavercreek ordinance with those in Towne Properties
and Westlake. Impact fee dollars go to a separate fund, thus redtricting therr use to
congtructing the roads needed to serve new development. The Court found that the
ordinance was based on sound land use planning, passed the dua nexus test linking the
fee to demondgtrated need and appropriate level and did not condtitute a regulatory taking.
The trid court declared the Beavercreek ordinance to be a congtitutional exercise of home
rule authority. But the Greene County Court of Appeds reversed in favor of the
plantiffs;, Homebuilders Association of Dayton and the Miami Vadley. The court
concluded that the impact fees should be characterized as a tax. One reason, said the
court, was because the city financed the defense of the ordinance out of the fees
themsdves, dthough typicadly defending litigation agang chdlenges is a generd city
repongbility, not something unique to a paticular ordinance. Usng the fees in an
adversarid context to support litigation cogts, while not absolutely prohibited, “makes the
ordinance operate more like a tax than a fee”?®>  The Court ruled againgt the city because
of the absence of amatching fund to augment impact fees collected.

The Ohio Supreme Court received this case in November 1999 and issued its
findng in June 2000 reverang the Appeds Court decison and upholding the
Beavercresk ordinance. The city had made an extreordinary effort to limit the fee to
developments necessitating related new trangportation expenditures. A deduction was
made for “pass through” exiding traffic, and specific exemptions were granted. The
court was persuaded that the impact fee was indeed a fee and not a tax and that a
meatching fund was not required to remain a conditutiondlly valid action under home rule
authority.

Conclusons

1. Development impact fees acknowledge that new development frequently creates
infrastructure costs greater than the revenue generated for the municipdity
providing the service.

25 Home Builders Ass'n of Dayton v. City of Beavercreek, 1998 WL 735931, Nos. 97-CA-113, 97-CA-115.
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Development impact fees may raise the cost of devedopment and conceivably will
affect location decisons by resdents or busnesses. If those location decisons
are highly price responsve (elagic demand) then such other methods as metered
user fees may be more gppropriate for the municipdity than impact fees.

Policy experience with impact fees is highly diverse, inconsgent from date to
date.  Some have datewide enabling Statutes deding specificaly with locd
impact fees. In other Sates authority is given to certain municipdities. In others,
by far the more numerous, impact fee policy has evolved through court tested
specific efforts by municipaities or other jurisdictions to generate funds they need
to provide needed and demanded services. In Ohio, municipalities and home rule
townships have acknowledged authority to develop an impact fee dSructure,
subject to conditutional tests of equa protection and due process. Essentidly,
vaid fees must be related to the demanded cost of required new services and must

be used for those services only.
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