s o Entrepreneurs ¢ CEOs The Weekly Newspaper for Gulf Coast Business Leaders

| ;;‘i

The Unfettered Impact Fee Industry
i vﬁ:——:. e

Impact fees are well known. But the cadre

of consultants, lawyers, economists and others
hehind the fees play by Wild West rules. None.
Yet they have performed a critical function

in super-charging Florida’s stunning growth

in the taxes placed on new structures.

STORY ON PAGE 16
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defense witnesses for local governments
in court.

They make money creating impact fee
ordinances that embody their method-
ologies and make more money defend-
ing them in court, win or lose. Then,
they make more money updating or cor-
recting the fees if a court decision goes
against them.

Critics claim that designing complex
impact fees methodologies is more art
than science, and that the run-up in fees
over the past few years can largely be at-
tributed to growing competition among
these principal actors to push fees higher
to attract more clients — the common
charge against consultants that that they
often provide the study results their cli-
ents want.

 The irony is local government clients
are now discovering that higher fees do
not necessarily result in more revenue.

Deborah Martohue, a St. Pete lawyer
and former St. Pete Beach councilwom- -
an, is one of the few who takes on the con-
sultants at local hearings. She is not one
to mince words when it comes deseribing
the abuses she has witnessed.

“Impact fee consultants mckia;sly use
court cases for what they don't say rather
than what they do say to justify the ex-
ponential increases in impact fees based
upon self-created methodologies,” she

SAYS.

Michael Reitmann, executive vice
president of the Lee Building Industry
Association, has been on the front lines
fighting impact fee increases proposed by
Duncan Associates for Lee County.

“It i$ a cottage industry that they de-
termine what the fee should be and then
create the methodology” he says. “They
use outdated data. They use incorrect
data. They use national data instead of
local data™

Some, like Tampa's Tindale-Oliver
& Associates, are now making _money
by encouraging clients such as in Col-
lier County to reduce the highest fees in
Florida, which Tindale-Oliver earlier had
championed.

The firm’s school impact fee method
has also been recently challenged by the
Volusia County Home Builders Asso-
ciation, giving them the opportunity to
make more money defending that fee.

In Sarasota County, the Commission
went to great lengths in hiring impact fee
consultant Duncan Associates to totally
blished impact fee
meﬁlodology that had been periodically
updated over nearly 20 years based on
recommendations from staff and an ad-
visory board. To entice the county, Dun-
can’s reports claimed that if the county
raised the fees as recc ded thar.fee

a well

Happlly unregulated

S0 why do impact

water, sid , bike lanes, medians,

object to m:paclfee ]eglslatlon in Flor-
ida? University of Florida economist
James Nicholas put it bluntly, and re-

vealingly, when he told the Florida Im-

pact Fee Review Task Force that there
is no need for a state impact fee en-
abling act because it would really act
as an impact fee limitation act.
Duncan Associates’ home state of

Texas sees it differently in their 8,641 .

word impact fee act which states in
part:

“Impact fees may not be adopted or
used to pay for... :

- upgrading, updating, expanding,
or replacing existing capital improve-
ments to serve existing development
in order to meet stricter safety, effi-
ciency, environmental, or regulatory
standards;

= upgrading, updating, expanding,
or replacing existing capital improve-
mentsuopmdebe‘merserwcemm-
isting development; ..."

This is-the kind of limitation lan-
guage consultants may be most con-
cerned with because if impact fees
cannot explicitly be used for such pur-

then they cannot (or presumably
would be more reluctant to) concoct a
fee designed to cover such costs.

This issue was brought before the
Sarasota County Commission in 2006
and 2007 when it was holding hear-
ings on Duncan's proposed fee increas-
-es which changed the existing road fee
method to also charge for major storm-

riod from 2000-2005. This fiscal year
the county has budgeted for less than
27% of that, only $14.9 million. For the
fiscal year ended Sept. 30, the county col-
lected only $10.9 million, less than 20%
of Dunecan’s projection. It appears likely
the county will not reach the budgeted

impact fee revenue this fiscal year.

Undoubtedly, economic conditions
have played a part. Yet, the county is now
seriously considering taking Orlando
economist Hank Fishkind’s recommen-
dations of 20 months ago. At that time,
Fishkind explained how to lower com-
mercial and industrial impact fees that
could increase impact fee revenue and
other revenues derived from develop-
ment and subsequent economic activity
they now hope to stimulate.

The county accepted the consultants’
e d despite the countys

revenues would increase proporti

T

own v board’s near unanimous

In other words, by assuming fee pa.yers
would not chan@,e decision to build
even if the fees tripled, the consultants ig-
nored what every Economies 101 student
is taught: price affects demand.

Duncan’s studies claimed that the
county might increase annual non-util-
ity impact fee revenue to $55.5 million
by assuming future would
mirror construction for the six-year pe-

moommmdatlons to use other data and
revise the new method. Collectively,
the advisory board’s recommendations
would have resulted in a slight reduction
of the road fee, the highest and most con-
tentious fee.

Instead, the Duncan recommenda-
tions would have immediately increased
the road fee for a single-family detached
home by 196%. Ultimately, the Sarasota

lighting and le.ndscape upgrades to ex-
isting roads that were planned as part
of a capacity adding project.

Martohue that the new method effec-
tively charged new development for a
higher level of service was rejected in
favor of the consultants’ argument that
theere was no statutory provision pre-
venting it.

The new method also charges new
development for the cost of replac-
ing existing lanes that had exceeded
their useful life and charges for trav-
el on the state road system although
the impact fees are almost exclusively

programmed to fund city and county

roads. :

It’s not all gloom and doom, howev-
er. More local governments in Florida
are taking actions to reduce or sus-
pend impact fees with the latest being
the city of Bunnell in Flagler County,
which recently suspended the collec-
tion of four of its fees, but left road and

school fees in effect.
More legislation may be in the offing
with the 2009 Florida legislature. An

economic stimulus bill will likely in-
clude impact fee Iz e,

Nicholas, who has consistently op-
posed much in the way of legislation
for fear that the Legislature could
make things worse, concedes that he
would support “a very targeted eco-
nomic development effort within im-
pact fees” Such langonage would allow

County Commission voted to phase-in
the fee in partial deference to the busi-
ness community’s strong coalition lob-
bying efforts and Fishkind’s May 2007
presentation showing how higher fees
could be anticipated to result in lower fee
revenue, particularly for commercial and
industrial uses.

Writing in a June 2007 Review article
titled, “Impact Fee Explosion”, Martohue,
who had been retained by the Coalition of
Business Associations of Sarasota County
(COBA) to argue for a more legally de-
fensible road fee method, wrote, “More
than 75%. of that increase resulted from
including state road and road reconstruc-
tion costs. 'Ibput:tbiunﬂ}, Floridahasan
impact fee

retain employees.

The argument by COBA attorney E

Find out more today! With many coverage
options, you can provide health insurance

and protect your bottom line. All at a price
that's surprisingly affordable. Let us shcw

Impact fees are an unregulated segment
of local government planning, and the con-
sultants making a living in'that area want
to keep it that way. But the results can be
costly for the construction economy.

local governments to lower commer-
cial and industrial impact fees without
also being required to lower residen-
tial fees.
If something different doesn't hap-
" pen, impact fee method opponents can
expect more of the same.

With local governments (who- have
strongly opposed impact fee legislation)
as their clients and allies, it is no surprise
impact fee consultants oppose impact fee
laws that would set standards for impact
fee calculations. Such standards exist to
varying degrees in 26 states.

In fact, according to Duncan Associates
Clancy Mullen’s presentation
atthe 2008 Impact Fee Roundtable meet-
ing, the trend is for more state amend-
ments to shrink the authority for impos-
ing impact fees. Supporters of standards
maintain there would be less uncertainty
about how fees were actually calculated
and thus less litigation and fewer oppor-

See IMPACT FEES page 18A

Give ‘em what they want. Deliver the
health insurance benefits that attract and

you how. Skip Kitchner,
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and the pr
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caverage, and afe not a substisute fer medical advice. BCBSF does not endarse and i not responsibile for the products, senvices of
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lﬂ:) & PIERRO
COMPANY, INC.
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Impact fees can have a negative effect on the construction industry, which impacts mul-
tiple levels of the Gulf Coast economy. And the difference in the fees between jurisdictions
raises issues of fairness and legality.
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Deborah Martohue: ‘Impact fee consultants recklessly
use court cases for what they don’t say rather than what
they do say to justify the exponential increases in impact
fees based upon self-created methodologies.’

IMPACT FEES continued from 17A

tunities for consultants to earn a living as
expert witnesses when their calculations
are called into question.

As one might expect, local govern-
ments argue that more uniform stan-
dards  compromises home rule powers
and will lead to more litigation. Univer-
sity of Florida economist James Nicho-
las maintains “they don’t trust the legis-
Iah:re and the law basically favors them

The American Planning Association
sees it differently, supporting state leg-
islation that establishes clear standards
for impact fees that will require local
governments to follow established plan-

ning processes.

One has only to look at the 2008 im-
pact fee survey to see the wide disparity
in fees throughout Florida and the US.
During the first half of this decade, fees
were growing at high rates and spread-
ing across growing and not-so-growing
communities in Florida.

It may be no coincidence that states
with the highest impact fees also have
the highest foreclosure rates in the coun-
try and are more likely to have the worst
budget shortfalls.

Impact fees’ effects on housing afford-
ability have not gone unnoticed by some
key observers including 2 2005 HUD re-
port; which stated: “Impact fees may not
reflect the true infrastructure costs of a
development and can artificially inflate
the cost of housing.” Economist Fishkind
also states that impact fees have “delete-

rious effects on home affordability that
are significant.” Another research report
sponsored by HUD, authored by Vicki
Been in April 2004, concluded that “im-

pact fees also can be abused, either to

state governments are now crying for.
With such differences of opinion as to
whether growth pays its way and how to
measure it, between Nicholas and Dew-
ey, two Ph.D. economists from the same

exc:lude low-and 1come resi-
dents or people of color from communi-
ties, or to exploit new homebuyers, who
have no vote in the community”

Wild West pioneers

In concept, impact fees make sense.
New development pays for its share of
infrastructure needed to serve it. Exist-
ing development pays for fixing existing
deficiencies to maintain the adopted lev-
els of service.

After that, little makes sense, particu-
larly when it comes to the big kahunas of
impact fees — roads and schools.

A comprehensive study of Manatee

-County impact fees a few years ago by
*James Dewey, Economic Analysis Pro-

gram directog at the University of Flor-
1da Bu.mu of Economic’ and Business
h, luded that devel pment
overall pays its way even without impact
fees factored in. The Manatee County
Commission chose to ignore it. A similar
previous study for Alachua County came
to the same conclusion.

These studies were significant in that
they were the first to fully account for
direct and indirect revenue benefits of
devele t. Such r include
propm;y taxes, sales taxes on construc-
tion materials and furnishings, gas taxes,
cable franchise fees and others which are
the very same revenues that local and

Outlook Conference

Wed, January 28, 2009
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Harborside Event Center
1375 Monros St, Fort Myers

For more information, contact Randy Krise, mnmm

by, it is little wonder that fees
vary widely between jurisdictions.
There is little debate that there are lo-
cal differences in land costs and to some
extent construction costs. Greater effects
on the fees are often due to economic
factors such as discount rates and capi-
talization periods used to calculate cred-

its for taxes paid by development also -

used to fund infrastructure capacity.

A good example is Sarasota County,
where, on the advice of eonsultant Dun-
can Associates, the county declined to
give a tax credit against the fee for tele-
communications tax revenue identified
in their capital improvements plan as
a funding souree for road capacity im-
provements. The quasi-legal logic of-
fered by the non-attommey consultants:
there is no requirement in Florida law
that a eredit is required for a revenue
source that does not réquire it to be
spent on road capacity.

In essence, the consultants were say-
ing it was acceptable for development to
be double-taxed. For these consultants,
who are well-versed in Florida impact
fee law and regularly called on as expert
witnesses, they chose to rely on the fact
that no explicit statutory provision exists
on this point in Florida.

Apparently, the dual rational nexus
provisions of Florida case law requir-
ing, in part, that an impact fee cannot
exceed a pro rata share, was either not
relevant or could be ignored. Opponents
wonder if some consultants purposefully
challenge legal boundaries in hopes that
their studies will draw litigation to en-
hance prospects for expert witness work.

According to COBA attorney Marto-
hue, “Impact fee consultants recklessly
use court cases for what they don't say
rather than what they do say to justify
the exponential increases in impact fees
based upon self-created methodologies.”

Devil in the details

Sarasota County also had a choice of
whether to discount to present value
other future tax payments to be paid
by new development over 20, 25 or 30
vears. (These payments they agreed were
required to be used for road improve-
ments.) With no law requiring a longer
capitalization period, and despite sup-
port from even Nicholas for discount-
ing future tax revenues over 25 years,
the county stuck with the minimum 20
years to minimize the credit and maxi-
mize the fee.

It is these kinds of details pertaining
to how credits are calculated, whether
reconstruction costs should be included
or state road travel is charged, that have
huge effects on the fees that supporters
of legislation point to when calling for
such laws. The local governments and
their consultants confuse the rhetoric
when they claim adherence to home rule
powers is paramount, that every com-

-munity is different and that uniform

standards don’t work where land and
construction costs can vary from county
to county.

The key point is that local variation
can still occur where actual cost differ-
encesmst.lnmsnymses,mngtothe

plexity of the ft 1
bodies may not be made suﬁuently
awa:etha:thmmkeypohcydwsmns
in the method-

olopes,andma.yassumetha: this is just
the way things are done when it comes to
impact fee caleulations.

Consultant Randy Young, a former
Florida planner still practicing in here
but now based in Washington state,

School
approach methodology and recom-

Consultants

These are some of the major players
in the world of impact fees:

CLANCY MULLEN, Director of In-
frastructure Finance, Duncan Associ-
ates, Austin, Texas

Mr. Mullen has been the primary
author of most of the firm’s impact
fee studies since joining Duncan As-
sociates in 1989. He holds a Masters

_of Science degree in Community and

Regional Planning from the Univer-
sity of Texas at Austin. Clients include
Collier, Hillsborough, Sarasota and
Lee County, and the Cities of Bonita
Springs, Cape Coral and North Port.
JAMES NICHOLAS, Professor
Emeritus, University of Florida,
Gainesville, Fla.

Professor Emeritus of Urban &
Regional Planning and Affiliate Pro-
fessor of Law, University of Florida,
Gainesville, Floﬁ&a;-Associqte Direc-

“tor, Environmental and Land Use Law

Program, College of Law, 1999 to
2006. Ph.D. in Economics from Uni-
versity of Illinois. Clients include Hills-
borough, Lee and Sarasota County.
STEVE TINDALE; F.E., AICP,
President, Tindale-Oliver & Associates,
Tampa, Fla.

e Tindale’s primary work activities
over the last 20 years have involved
impact fee studies and implementation
of impact fee ordinances. His involve-
mentincludes impact fee studies for
local governments throughout Florida
and nationa_lly. Clients include Collier,
Pasco and Volusia County.

RANDY YOUNG, Principal, Hender-
son Young & Company, Redmond,
Wash.

Randy Young is a senior partner with
Henderson, Young and Company. He
was on the staff of local and state
agencies in California, and since 1973
he has been a consultant for cities,
counties and other public agencies
throughout the U.5. Clients include
Collier, Lee, Osceola, Polk and Volusia
County. s

caused an upheaval when he “pioneered”

a new impact fee calculation method
-for schools a few years ago resulting in a
school fee alone now exceeding $10,000
for a home in Osceola County, and a ma-
Jjor lawsuit against that county.

The new method, known as the “glob-
approach,” has been described as one

that “calculates the maximum potential
impact fee costs” and minimizes rev-
enues to be credited, if factored in at all.
The method was rejected by the Sarasota
County School Board after Young tried
to substitute his new method for another
school impact fee sl:udy he had complet-
ed within the

previous year.
Martohue explains, “When the global

approach was challenged in the Osceo-
la case, including the borrowing costs
without appropriate credits was ruled
unlawful and Osceola had to reduce its
fees accordingly. Unfortunately, that
has not stcopped Young from including

as 2007 in

Hernando Ccumy, when he proposed a
$10,000 school impact fee, a 134% in-
crease, which was ultimately rejected by
the School Board in early January 2008

However, in Lake County in 2007, that
Board aceepted Youngs global

ded the County Commission adopt

Young’s doubling of the school impact
mm$14,soq she says. That would
esumpe.ctfeemthemon.!nmgﬁm
to compromise and avoid litigation, the
Lake County Commission increased fees
byaEIﬂemorethananfan]yarbmq
$2,000.

Lake County the second high-

“Youngs global approach including
costs remains unchallenged

bmwwng
again,” she concludes.

Which leaves the impact fee business

a continuing shoot-out between oppos-
ing sides, with precious few rules.




